

















CASES AT LAW 
ARGUED AND DETERMINED IN THE 
SUPREME COURT OF NORTH CAROLINA, 


AT RALEIGH. 


JUNE TERM, 1856. 


WILSON R. SUTTON: vs. STEPHEN WESTCOTT, Sen’r. 


The recording of a will without any evidence that the same had been 


proved before the proper tribunal, amounts to nothing, so that a 
copy taken from the will-book of such a writing, does not @onstitute 


color of title. 


Action of Trespass, guare clausum fregit, tried before his 
Honor, Judge Manty, at the Spring Term, 1856, of Currituck 
Superior Court. 

The defendant claimed title to the locus in quo, and offered 
8 paper writing purporting to be a copy from the will-book, of 
the last will of Stephen Westcott. There was no proof that 
this instrument had ‘ever been proved, and no verification of- 
fered fit on the trial,,as an original paper, or as a copy of a 
paper’ whose absence ‘Was accounted for. Upon the copy 
offered in evidence was entered, “ Recorded and examined, 
9th day of September, Anno Dom., 1807,” “ Attest. T. Baxrsr, 
Clerk pro tem ;” to which was further added this certificate : 
“JT, Joshua W. Baxter, Clerk of the Court of Pleas and Quar- 
ter Sessions, of the County and State aforesaid, do hereby cer- 
tify, that the foregoing is a full, true, and perfect copy of a 
eertain will, made by Stephen Westcott, on the 10th day of 
August, 1807, and recorded in the will-book from 1719 to 
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1810, in my office.” Attested by the Clerk, with the seal of 
the Court, and dated May 21, 1856. 

His Honor, on argument, refused to admit the proof offered ; 
for which the defendant excepted. 

Verdict for the plaintiff. Judgment and appeal, 


No counsel appeared for the plaintiff in this Court. 
Jordan, for defendant. 


Nasu, ©. J. The sole question upon which the case is be- 
fore us, is upon the correctness of his Honor in ruling out the 
paper purporting to be the last will of Stephen Westcott, un- 
der which the defendant claimed title to the locus in quo. 

The paper offered in evidence purports to be a copy of the 
last will of Stephen Westcott. There was no evidence that the 
original paper had ever been proved before any Court. The 
copy is taken from the will-book of the proper County, 
but by what authority it was put there, does not appear. The 
registration of the original was of no more effect than would 
be the registration of a deed, which had not been duly prov- 
ed. 

It was contended that the paper writing was, at any rate, 
good as color of title. It could have no such effect. If the 
original, executed according to the statute, had been produced, 
and been duly proved on the trial, or if never proved and regis- 
tered, its absence had been properly accounted for, and the pa- 
per offered been properly proved to be a true copy, it (the 
copy) might have been received as color of title. A copy of 
a deed can never be considered as color of title until it is shown 
that a deed did exist of which it is a true copy ; so, neither can 
a copy of an alleged will. See Commissioners of Beaufort 
v. Duncan, 1 Jones’ Rep. 239; Callender v. Sherman, 5 Ire. 
Rep. 711; Drake v. Merrill, 2 Jones’ Rep. 374. There is no 


error. 


Per Curram. Judgment affirmed. 
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WINSLOW & CANNON vs. EXUM STOKES. 


Where in an action for breaches of a covenant, the plaintiff was entitled to 
prospective damages, that is, damages accruing subsequently to the bring- 
ing of the suit, and under the erroneous instruction of the Court, only dam- 
ages to the time of the trial were given, this affords no ground for bringing 
another action for the same breaches. . 


Tus was an action of covenant, tried before his Ionor, 
Judge Manty, at the Spring Term, 1856, of Perquimons Su- 
perior Court. 

The action was brought on a written covenant in relation 
to the superintendency and management of a saw-mill. The 
pleas were covenants performed, former suit, and recovery 
for the same cause of action. 

It appeared upon the trial below, that a former suit had 

been brought upon the instrument in question, and the same 
breaches assigned as in the present case; also, that the plain- 
tiff had recovered damages for these breaches, and received 
satisfaction for the same before this suit was brought. 
_ Upon an intimation from his Honor that this appeared to 
be a full answer to the suit, the plaintiffs offered to show that 
the jury on the former trial were instructed by the Court to 
give damages up to the time of the trial, and for no longer 
time ; but his Honor being of opinion that this would not alter 
the case, refused the testimony, and the plaintiffs'excepted. 

Verdict and judgment for defendant, and appeal. by the 
plaintiff s. 


No counsel for plaintiffs. 
Jordan, for defendant. 


Barrie, J. The recovery in the former suit upon the same 
covenant in which the same breaches were assigned was, we 
think, a bar to the present action, and his Honor properly 
ruled out the testimony which was offered to show that full 
damages were not then given. The covenant was, in the par- 
ticulars mentioned, one and indivisible, and upon a breach of 
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it, the plaintiffs were entitled to the whole amount of dam- 
ages, present and prospective, caused by such breach. If 
the damages were restricted in consequence of instructions 
from the Court, it was an error which the plaintiffs, by taking 
the proper steps, might have had corrected in that action. 
Their omission to do so cannot give them the right to harrass 
the defendant with the expense and trouble of another suit. 
lor the distinction between the cases where prospective dam- 
ages, that is, such as have accrued since the commencement 
of the suit, may, and where they cannot, be given, see the 
case of Moore v. Love, decided at the last term, and reported 
ante 215, in which the subject is fully discussed. 


Per Curiam. Judgment affirmed. 








WHITLEY, McCONKEY & CO. vs. SAMUEL T. GAYLORD. 


In a summary proceeding, by motion for judgment on a bond to keep the 
prison bounds, if the’defendant plead matters of fact in pais, he is entitled to 
have them tried by a jury. 


Appeat from the Superior Court of Washington, tried be- 
fore his Honor, Judge Manty, at the Spring Term, 1856. 

This was a motion for judgment on a notice under the 
statute, alleging breaches of the condition of a bond for the 
prison bounds. P 

At the return of the notice the defendant had pleaded con- 
ditions performed, and not broken. 

The case being called for trial, the plaintiffs moved for ex- 
ecution, offering to show the Court the alleged breaches of 
the bond; but the defendant contended that the issues, in- 
volving matters of fact, should go to the jury. 

The Court being of opinion with the defendant, so ruled. 
From which judgment, plaintiffs, by leave of his Honor, ap- 
pealed to this Court. 
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E. W. Jones, for plaintiffs. 
No counsel appeared for defendant in this Court. 


Pearson, J. At common law it was the creditor’s right to 
have his debtor confined in close prison “to satisfy his debt.” 
This right has been much modified and abridged by numer- 
ous statutes. That now under consideration, gives to prison- 
ers liberty to walk within the prison bounds, provided bond 
be given “to keep continually within the rules.” 

It was no doubt intended, by way of compensation to cred- 
itors for the abridgment of their right, not only to require the 
most ample security, but to make it available with the least 
delay that was possible. To these ends it is provided that the 
bond shall have the force of a judgment; that the proceed- 
ings for a breach of the condition shall be in a summary man- 
ner, so as to avoid the delay incident to an ordinary action; 
and that the execution of the bond shall not be denied except 
upon oath. 

But we can see nothing in the statute indicating that it was 
the intention to make so radical a change in the law as to take 
from the parties the right to have “the issues of fact” tried 
by a jury, and require such issues to be tried by the Court. 

It would, in the first place, require the use of express words 
to bring us to the conclusion that such was the intention of 
the Legislature; and, in the second place, it would become 
necessary to inquire how far such a change is consistent with 
the fundamental law of our government. 

The counsel for the plaintiff relied on the fact that the sta- 
tute gives to the bond the force of a judgment, and cited 
Brown v. Frazier, 1 Murph. 421. We can see nothing in 
this to support the position that it was the intention that 
issues of fact should be tried by the Court. The words are 
satisfied by supposing the intention to be to make the security 
more ample by giving it the force of a judgment, whereby 
a lien upon the land, if an elegit is sued out, is created from 
the rendition of the judgment ; and in the distribution of as- 
sets, if either of the obligors die, the bond will have the dig- 
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nity of a judgment, and take priority over specialty debts ; 
but this does not alter the mode of trial, if issue be taken on 
any matter of fact in pais. 

In debt on a former judgment or a set. fa. to revive, it is 
true, if issue be taken on “ nad tiel record,” that issue of fact 
is tried by the Court; but if issue be taken on the plea of 
“ payment” or “release,” or any other matter im pais, the 
trial is by jury. So, upon a sci. fa. on a judgment upon a 
penal bond forthe performance of covenants or agreements, sug- 
gesting a further breach under 8 and 9 Will. 3, Rev. Code, ch.31, 
sec. 58, if issue be taken on “conditions performed no breach,” 
the trial is by jury. Here, we have an instance of a bond 
having passed into a judgment, analogous to that under con- 
sideration, except that in the one, a further breach is sugges- 
ted upon sci. fa., in the other, a breach is suggested upon mo- 
tion after notice thereof. 

The case cited decides that an action cannot be maintained 
on the bond, as “a common law deed,” but “ it must be trea- 
ted as a judgment, and the party must take the remedy there- 
on which the act prescribes.” Whether the remedy given by 
this statute is not cumulative, so that the creditor, for whose 
henefit it is given, might waive it, and elect to pursue his com- 
mon law action, is not now the question; for, admitting that 
he must take the remedy which the act prescribes, by sug- 
gesting a breach on motion, treating the bond asa judgment, 
we have seen, that in actions of debt or other proceedings on 


judgments, if issue be taken on a matter of fact in pais, the 


trial is by jury, and there is no intimation to the’ contrary in 
the case cited. 

In further support of his position, the counsel relied on the 
fact that the proceeding was to be summary, on motion, with 
out any formal process, declaration or pleas, or other matter 
tending to delay, and our attention was called to Wortham v. 
Terry, 8 Ire. Rep. 175. We see nothing in this to support 
his position. The words are satisfied by supposing the inten- 
tion to be, to avoid the delay incident to the proceedings in 
an ordinary action, by dispensing with formal process and 
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pleadings, and having a summary trial upon the matters about 
which the parties differ; for instance, it was not intended that 
the trial of the issues should be postponed until “the next 
succeeding term, after they shall be made up,” as in ordinary 
cases, (Rev. Code, ch. 31, sec. 57,) but the trial was to be at the 
first term. A provision similar to this is made in express 
terms in regard to the trial of issues of fraud in the case of 
insolvent debtors. So, matters growing out of a motion on a 
forthcoming bond, or a motion against “a sheriff or other 
officer for failing to pay over money which he has collected,” 
and other similar cases, where the remedy is summary, are 
all tried at the first term; but if the parties differ about a 
matter of fact im pais, of course the trial is by jury. There 
is no more delay in trying a matter of fact by a jury than if 
the matter is tried by the Court, provided the trial is at the 
first term. The instances that judgment is rendered by the 
Court, on motion, without the intervention of a jury upon ap- 
peal bonds, recognizances and the like, do not bear upon the 
question ; because, in such cases, the breach is known to the 
Court as a matter of record, and there can be no matter of 
fact in pais, to be tried. The case cited, decides that a bond 
taken before the debtor is in close prison, is void, under the 
act of 1777; and that the objection may be taken without the 
formal plea of non est factum put in on oath, as the execution 
_ of the bond is not denied. The decision does not touch the 

point in our case ; and the only thing calculated in the least 
degree to support the position of the plaintiff’s counsel is a 
dictum thrown out by Rurri, C. J., in the conclusion of his 
opinion. “The usual course is to hear affidavits on each side, 
on which the Court acts. No doubt, however, that in a pro- 
per case, as where it is doubtful how the facts are, upon the 
proofs, the Court may direct an action to be brought, or 
direct an issue to be tried by a jury.” 

After laying down the proposition that the Court is to act 
upon the affidavits of the parties, a difficulty seems to have 
presented itself: suppose the parties differ as to the fact of a 
breach of the bond or matter arising upon other defenses ; for 
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instance, “that the creditor had assented to the debtor’s go- 
ing out of the rules, or that the latter had paid the debt or 
been in any other manner discharged.” To meet this difficul- 
ty, it is suggested that the Court may direct an action to be 
brought, or an issue to be tried by a jury. This is familiar 
practice in Courts of Equity, but an intimation that a Court 
of Law may direct an action to be brought when it is doubt- 
ful how the facts are’ upon the proofs, is no where else to be 
met with in the books, and the question is waived by the con- 
cluding remarks, “ but the facts are not even disputed here, 
and the sole question was as to the validity of the bond, upon 
those facts, under the statute.” 

This dictum cannot be allowed to influence our opinion, for 
it is not supported by any authority or reason; indeed, the 
reason is against it ; for, if the Court may stop the proceeding 
and direct an action to be brought, (which conflicts with 
Brown v. Frazier supra,) that would necessarily cause delay, 
and defeat the intention to give a summary remedy; or, if 
the Court may direct an issue to be tried by a jury, that 
proves that there was no necessity, and consequently no in- 
tention to change the law in this particular, and depart from 
the ancient mode of trial by jury. There is no error. 


Per Curtam. Judgment affirmed. 








JOSEPH LONG, ADM’R., OF REUBEN LONG vs. MILLY A. WRIGHT, 
ADM’X. OF STEPHEN WRIGHT. 


A fraudulent conveyance of personal property passes the legal title as to 
subsequent purchasers, though void as to creditors under the Statute 13 
Eliz. (Garrison v. Brice, ante 85, cited and approved.) 


Tuts was an action of rrover to recover the value of slaves 
Esther and Henry, tried before his Honor, Judge Catpwe.1, 
at the Spring Term, 1856, of Columbus Superior Court. 
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The intestates of both plaintiff and defendant derived title 
to the slaves in question from one Washington Long. On the 
23rd of June, 1849, he conveyed by deed of that date, to the 
former four slaves, to wit, Esther, Maria, Henry and Sam, for 
the consideration expressed of $800. On the 16th of May, 
1851, he conveyed to the latter two of these slaves, that 
is, Esther and Henry, for the consideration of $700. All four 
of the slaves remained in possession of Washington Long from 
the date of the deed to plaintiff’s intestate, to the time of the 
sale to defendant’s intestate, when according to the terms of 
the sale, the slaves Esther and Henry went into the posses- 
sion of defendant’s intestate. There was evidence tending to 
show that the deed was made to secure and indemnify plain- 
tiff’s intestate, against a liability of between three and five 
hundred dollars, which had been since discharged by Long 
himself ; but there was plenary evidence that this deed was 
made to hinder delay and defraud the creditors of Washing- 
ton Long in the collection of their debts. 

There was evidence algo, that the sale to defendant’s intes- 
tate was bona fide, but that he had notice of the deed to plain- 
tiff’s intestate, its purposes and designs. 

A question arose below as to the competency of Washing- 
ton Long as a witness, but not being considered by this Court, 
it is not deemed material to notice it more distinctly. 

The plaintiff’s counsel insisted on the trial below, that if 
defendant’s intestate had notice that said deed was intended 
as a security, or had notice that it was intended to hinder, 
delay, and defraud creditors, the defendant could not protect 
himself under the deed of 1851. 

But the Court charged the jury, that if the intestate of de- 
fendant purchased the slaves in question in good faith, and paid 
therefor a fair price, though he had full notice that said deed 
was executed as a mere security to save harmless plaintiff’s 
intestate, or to hinder, delay and defraud the creditors of the 
said Washington, or both, that defendant was entitled to their 
verdict. Plaintiff excepted to this charge. 

Verdict and judgment for defendant, and appeal by plaintiff. 
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Strange, for plaintiff. 
Shepherd, for defendant. 


Pearson, J. The position that a conveyance of slaves 
made with an intent to hinder, delay and defraud creditors, 
is void against a subsequent purchaser, who bought “ in good 
faith, and paid therefor a fair price,” is not supported by any 
statutory provision, or by any principle of the common law. 

The Act which protects subsequent purchasers against frau- 
dulent conveyances, by its terms, is confined to “lands and 
hereditaments.” Rev. Code, ch. 50, sec. 2, (27 Eliz.) It of 
course, does not apply to slaves. Garrison v. Brice, ante 
85. After some hesitation, it was held to apply to copy-hold 
estates, Doe v. Jutledge, 2 Cowper’s Rep. 710; but there is 
no intimation to be met with in the books that it applies to 
personal property. 

The common law protected against fraud, only such rights 
as existed at the time of the conveyance. One who acquired 
a right after the conveyance, was without remedy except in a 
Court of Equity. Upon this principle it was held, that a hus- 
band had no remedy at Law against a conveyance made by 
the wife shortly before the marriage, with an intent to de- 
fraud him of his marital rights. Logan v. Simmons, 1 Dev. 
and Bat. 13. But relief was givenin Equity. Logan v. Sim- 
mons, 3 Ire. Eq. 494. Indeed, the principle has been settled ever 
since Zwyne’s case 3 Coke’s Rep. 83. 1 Smith’s Leading cases, 
8. “It was agreed that by the common Law an estate made 
by fraud, should be avoided only by him who had a former 
right, title, interest, debt or demand, as by 33, H. 6, a sale 
in open market by covin shall not bar a right which is more 
ancient: nora covinous gift shall not defeat execution in respect 
of a former debt, as it is agreed in 22 Ass. 72; but he who 
hath right, title, interest, debt or demand more puisne, shall 
not avoid a gift or estate precedent by fraud, by the common 
law.” At page 14, Mr. Smith remarks, “ the statute 27 Eliz. 
was perhaps a more beneficial enactment than that of 13 Eliz., 
for it has been laid down that at common law no fraud was 
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remedied which should defeat an after purchase, but only 
that which was committed to defraud a former interest. Cro. 
Eliz. 445 and 7 and 8 pp. supra : yet there is a dictwm of Lord 
Mansfield to the contrary in Cadogan v. Kennett, Cowp. 434.” 

The 13 Eliz. is declaratory of the common law so far as re- 
gards existing creditors. The remedy given to subsequent 
creditors rests upon the enactment of the Statute. In this 
sense it is sometimes said that 13 Eliz. was in affirmance of 
the common law. But the remedy given to subsequent pur- 
chasers by the Stat. 27 Eliz. rests wholly upon the enactment 
of the Statute. Co. Lit. 290 b. 3 Ba. Ab. Tit. “ Fraud” p. 307. 

In Cadogan v. Kennett, the question was whether a settle- 
ment made by a husband in consideration of the marriage and 
of £10.000, his wife’s portion (which was supposed to be more 
than the amount of his debts) of all his real estate and like- 
wise his house-hold goods, his real estate alone not being 
thought an adequate settlement, in trust to himself for life, 
remainder to his. wife for life, remainder to the children of 
the marriage, was void against a creditor at the time of the 
settlement, under 13 Eliz. It was decided that the settle- 
ment was good against creditors ; but Lord Mansrrzxp in his 
sweeping manner, commences his opinion with this broad 
proposition, i. e., “ The principles and rules of the common 
law, as now universally known and understood, are so strong 
against fraud in every shape, that the common law would 
have attained every end proposed by the statutes 13 and 27 
Eliz.” This proposition has never received the sanction of 
any adjudication, and is treated by J/r. Smith and other wri- 
ters as a dictum. It certainly is a striking illustration of his 
Lordship’s proneness to break through the distinction between 
Law and Equity. 

Our attention was call¢d, in the argument, to Plummer v. 
Worley, 13 Ire. 423, where Rurrin, C. J., uses this language : 
“Tt is true, that the Statute of 27 Eliz. is in its terms confined 
to lands, but it has been often said that it was but in affirm- 
ance of the common law.” It is apparent, reference is here 
made to the dictum of Lorp Mansrizxp, and the inference is 
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indistinctly suggested that the principle of 27 Eliz. might be 
extended to “things personal ;” but the idea is not followed 
out, and the decision is put on the ground, that the pretended 
sale to plaintiff’s intestate under the circumstances, did not in 
fact pass the title. The subject matter being a horse, in the 
transfer of which no ceremony or form is requisite, and it be- 
ing considered that it amounted to a mere pretended transfer 
to baffle creditors, leaving the actual ownership in the debtor 
who had “authority as the secret cestui que trust, or as the 
agent of the pretended purchaser to dispose of the property 
by sale ;” of course the title having never been out of the 
debtor, passed by sale to defendant. 

But in our case the subject matter is a slave, and a deed is 
made use of to pass the title. In the absence of statutory 
provision, making it void against a subsequent purchaser, the 
legal effect of the deed was to take the title out of the debtor 
and vest it in the plaintiff’s intestate, notwithstanding a frau- 
dulent intent in regard to creditors, and the trust intended for 
the debtor. The legal title being out of him, it follows that 
he could pass nothing by the deed subsequently executed to 
defendant’s intestate. Whether it passed the supposed trust 
so as to entitle the defendant to relief in Equity, is not for us 
now to say, as it cannot affect the rights of the parties at law. 

So the case is distinguishable from Plummer v. Worley, 
and is governed by that of Garrison v. Brice. 

We concur with the remark of Lord Kenyon, “it is safest 
to preserve the ancient landmarks of the law.” If the divid- 
ing line between Law and Equity be destroyed, the science 
of Law will be in utter confusion, and no one will be able to 
see his way. 

It is not necessary to notice the other branch of the charge, 
as an error in this is decisive. There is error. 


Per Curram. Venire de novo. 
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Den on dem. of BENJAMIN SHANNONHOUSE vs. DOCTRINE BAGLEY. 


The Act of 1823, respecting security for costs and damages to be filed by a 
tenant holding over, before he can be admitted to plead, applies in favor of 
one who purchases the land during the lease. 

The affidavit required to be made by the lessor of the plaintiff in the action 
of ejectment in order to compel an over-holding tenant to give security for 
costs and damages, need not set out the length of the term, or whether the 


lease was for years, or from year to year. 

An affidavit in such case, which sets forth “that the lease had expired before 
bringing the suit—that the defendant refuses to surrender possession, and 
holds over against the will and consent of the affiant, and now pretends to 
claim title thereto,” is sufficient, without alleging a more formal demand 
and refusal before bringing the suit. 


Ar the return Term of an action of EJECTMENT, motions 
were made on behalf of the respective parties, which were 
considered by Man y, J., at the Spring Term, 1856, of Per- 
quimons Superior Court 

The defendant’s counsel asked leave to plead upon filing an 
ordinary bail-bond. 

On the other hand, the plaintiff’s counsel contended that 
he was entitled to judgment against the casual ejector, unless 
the defendant gave bond and security for the costs and dam- 
ages accruing subsequently to the expiration of the term. His 
motion was predicated on the following affidavit : 

(copy OF THE AFFIDAVIT.) 

“ Benjamin Shannonhouse, maketh oath that the defen- 
dant, Doctrine Bagley, entered into the premises, now occu- 
pied by him, as tenant of one Charles Skinner, and that after 
his being thus in possession, this affiant purchased of said 
Skinner the tract of land on which defendant is and was sit- 
uate, and which he cultivated as tenant as aforesaid; and 
said Bagley, since then, has occupied the premises as his 
tenant; that his term has long since expired, and that the de- 
fendant holds over against the will and consent of this affiant, 
and now pretends to claim title thereto, and refuses to surren- 
der it.” 
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The defendant contended that there was no such tenancy 
here, as authorised such a requisition from him; and further, 
that the affidavit itself was insufficient for that purpose; but 
his Honor being of opinion with the plaintiff, decided that 
unless the defendant gave bond according to the act of 1823, 
he should not be permitted to defend, and that judgment 
should, in that case, be entered against the casual ejector ; 
from which order the defendant appealed. 

The following is the act of 1823. Rev. Code, ch. 31, sec- 
tion 48: 

(copy OF THE STATUTE.) 

“Tf the lessors of the plaintiff, or any one of them, in an ac- 
tion of ejectment, his agent or attorney shall, at the return 
term of the declaration in ejectment, file his affidavit that the 
tenant in possession of the premises sued for, and to whom 
the notice of the said suit is directed in the process issued, en- 
tered into said premises as his tenant, or as tenant of the per- 
son for whom such agent or attorney deposes, and that the 
said tenant’s term therein was expired at the commencement 
of the suit, and that he refuses to surrender the possession of 
the premises to said lessors or any of them, then the person 
in possession, or any other person applying to become defen- 
dant, shall not be entitled to plead to the suit, and the lessors 
of the plaintiff shall be entitled to judgment final against the 
casual ejector at the said term, unless the person in possession 
or other person applying to be made defendant, shall make 
affidavit before the Court in writing, that his term therein 
had not expired, and also enter into bond with ample security, 
in such sum as the Court shall direct, conditioned that the 
defendant shall pay the lessor or lessors such costs and dam- 
ages as shall be recovered in the suit; and the jury in such 
cases, when the issue may be joined, shall find in their ver- © 
dict whether the defendant entered into possession of the 
premises as the tenant of the lessors, or of which of them, and 
whether he refused to surrender the premises after his term 
therein had expired. And if the finding be in favor of the 
lessors of the plaintiff, the jury shall assess the damages to 
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which they shall be entitled, including the value of the occu- 
pation of the premises sued for, from the expiration of the 
tenant’s time to the rendition of the verdict, and damages for 
waste and trespass during the time of said holding over; and 
the Court shall render judgment against the defendant and 
his sureties upon their said bond, to be discharged by the 
payment of the damages assessed and all costs; and judgment 
upon the verdict shall bar the action for mesne profits, or for 
the trespass by any of the lessors in the said action.” 


Jordan, for plaintiff. 
No counsel appeared for the defendant in this Court. 


Pearson, J. Whena tenant, after his term expires, refuses 
to give up the possession, the lessor is subjected to great in- 
convenience, and in many cases, to actual loss. He is unable 
to sell the Jand or to lease to another, because, he cannot give 
possession ; and if he brings an action, besides the delay, he 
usually has his own costs to pay and loses the profits. A 
tenant who holds over is apt to be worth nothing, or to be 
that sort of a man who will put his property out of the reach 
of creditors, before a judgment can be obtained. For these 
reasons owners of land were reluctant to make leases, and 
poor men found it difficult to procure homes. This state of 
things was not only injurious to these two classes, but affec- 
ted the whole community. It is against public policy that 
land should lie idle and be unproductive. To remedy this 
evil and to encourage the making of leases, was the object of 
the statute now under consideration. 

The first point is, that our case does not come within tht 
operation of the statute; for, that the defendant did not enter 
as the tenant of the lessor of the plaintiff, but as the tenant of 
one from whom he bought the land, pending the lease; and 
it is contended that although the defendant continued in pos- 
session after the sale, as the tenant of the purchaser, yet the 
statute applies only to cases where the original entry was as 
the tenant of the lessor of the plaintiff. 
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It is certain that our case falls within the mischief for which 
the statute intended to provide a remedy. Owners of land 
would be reluctant to make leases, if thereby it was put out of 
their power to sell, should a good offer be made, unless the 
purchaser was willing to depend upon the mere promise-of 
the lessee to give up possession ‘at the expiration of the term. 

We think it clear that the statute embraces all cases ‘where 
the relation of lessor and lessee exists between the parties, so 
that the latter holds possession under the former, without re- 
ference to the manner of the original entry. A ‘construction 
hinging upon the word enter would disregard the admonition 
quod heret in litera heret in cortice. 

But the word enéer, in legal parlance is not confined to the 
original act of going upon the land. There may be an entry 
in contemplation of law as distinguished from an actual entry ; 
for instance, a lease is renewed and the lessee continues in 
possession ; he is considered as having entered under the new 
lease, so as to change it from a mere interesse termini into a 
term, without the idle form of going off of the land and com- 
ing back again. So in ¢respass quare clausum fregit, laying the 
trespass with a continuando, or from day to day, to support 
the action, which is for an injury to the possession, the plain- 
tiff after he regains possession, by the jus postliminié is con- 
sidered to have been in possession all the time, and the de- 
fendant is considered to have entered every day so as commit 
a series of distinct trespasses ; otherwise the action could only 
be maintained for the original entry. By parity of reason- 
ing, in contemplation of law, for the sake of the remedy, the 
defendant may be considered as having entered. as the tenant 
of the lessor of the plaintiff as soon as he acquired the title, 
and the relation of lessor and lessee was established between 
them. 

The next point is, that the affidavit does not set out the 
terms of the lease so as to show whether it was a lease for a 
certain number of years, or from year to year, but contains 
merely a general statement “that the defendant’s term had 
long since—before the commencement of this suit, expired.” 
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Phelps v. Long, 9 Ire. 226, is relied on. We can see no 
reason for requiring the terms of the lease to be set out in the 
affidavit ; the substance is, that there was a lease, and that 
it has expired ; if so, it can make no manner of difference 
whether it was for five or ten years, or from year to year. It 
is sufficient to say, that the statute does not require the terms 
of the lease to be set out. The case cited does not support 
the objection. The affidavit there did not aver in words that 
the lease of the defendant had expired, but left it merely as 
an inference, from the fact that notice to quit had been given 
in 1843. The Court decide that no such inference can be 
made, because, taking it to be a tenancy from year to year, it 
was necessary to state at what time of the year the lease com- 
menced, in order to enable the Court to see whether the no- 
tice had been given within reasonable time so as to determine 
the tenancy, and in that way make the inference that the lease 
had expired. The plaintiff in his affidavit, having omitted to 
aver the fact expressly, the question simply was, whether the 
matters stated were suflicient to enable the Court to supply 
this omission by making an inference. 

The remaining point is, that the aftidavit does not allege a 
demand and refusal to surrender possession, before the action 
was commenced, but alleges merely that the defendant refuses 
to surrender possession, in the present tense, i. e., at the time 
of filing the affidavit. 

A man would hardly be at the trouble and expense of bring- 
ing an action of ejectment, unless his tenant, after the expira- 
tion of the term, refused to give up the possession ; hence the 
allegata and probata in regard to this matter need not be very 
strong, because the fact of his bringing the action speaks for 
itself. In this case, however, besides the allegation that the 
defendant “ refuses to surrender possession,” there is the alle- 
gation that “the defendant holds over against the will and 
consent of the affiant, and now pretends to claim title ther - 
to.” So, besides the fact that the lessor was under the neces- 
sity of bringing the action, we have the further fact, that the 
defendant disavows his tenancy and sets up title in himself. 
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Admitting, therefore, as contended for by the defendant’s 
counsel, that the proper construction of the statute requires 
an averment, that the defendant had refused to surrender the 
possession before the action was commenced, we think this 
averment is substantially made. Buta conclusive reply is, the 
affidavit pursues the very words of the statute, and actually 
goes further ; and if the construction is correct in regard to 
the statute, it follows that it must be so in reference to the 
affidavit. 

It was assumed in the argument, that this is a rigid statute 
and ought to be construed strictly. It will be seen, that we 
do not concur in this view of it. It imposes no penalty, and 
does not deprive the defendant of any vested rights, but sim- 
ply says to him, if the plaintiff will make oath that you had 
possession as his tenant,‘that the lease is expired, and that 
you refuse to give up the possession, you will not be permit- 
ted to take advantage of the delay which is incident to the 
proceedings of the Courts, in order to keep him out of posses- 
sion, unless you will give security to pay the cost, and the pro- 
fits of the land, in the event that he recovers against you ; and 
to make this the more reasonable, the statute requires that 
the facts on which the application was founded, that is, a 
lease, its expiration, and the defendant’s refusal to surrender, 
must be found by the jury, so as to convict the defendant of 
wrongfully holding over in violation of his fealty as a tenant. 
It may as well be said that the statute in regard to the action 
of replevin is rigid, and ought to be construed strictly. 


Per Curtam. Thereisnoerror. Judgment affirmed. 








HENRY M. SHAW vs, THOMAS J. ETHERIDGE. 


Where the owner of a tract of land upon which there is a ditch, sells the up- 
per part, including a portion of the ditch, he has no right to stop up, or ob- 
struct, even partially, the ditch below, so as to throw the water back upon 
the other part. 
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And this is so whether the ditch was originally made to drain this upper part 
of the tract or not; for if it actually answered that purpose, the purchaser 
was entitled to the unmolested use of it. 

It was error in the Court to instruct the jury in the above mentioned case, 
that they might give damages accruing after the issuing of the writ down 
to the time of the trial. (Case of Moore v. Love, 3 Jones’ Rep. 215, cited 
and approved.) 


Tuts was an action of Trespass on the case, tried before his 
Honor, Jupge Manty, at the Spring Term, 1856, of Currituck 
Superior Court. 


The action was brought for obstructing a ditch which tra- 
versed the land of the plaintiff and passed through a part of 
the land of the defendant. Both these parcels of land had 
belonged to the defendant until the 9th of November, 1853, 
when he conveyed to plaintiff the part now in question, which 
was the upper part of the same. Previously to this convey- 
ance, to wit, in September of that year, the defendant had cut 
the ditch in question. 

It was in evidence, that the ditch was obstructed ; but whe- 
ther this was done before or after the sale to plaintiff, was left 
in doubt by the testimony, there being conflicting evidence 
as to that fact. 

It was insisted in behalf of the plaintiff, that he was enti- 
tled to damages if the obstructions had been put into the ditch 
by the defendant after the sale, or if a part of it had been 
made before, and added to after that time, by him. 

In behalf of the defendant it was contended, that he had a 
right to obstruct the ditch after the sale. He also contended, 
that it was not proved that he had placed the obstruction 
complained of, in the ditch, after the sale. 

The Court was of opinion with the plaintiff upon the matter 
of law suggested in the defense, and charged the jury that if 
the defendant placed the obstruction complained of, in the 
ditch, after he sold it to the plaintiff, or if additional obstrue- 
tions were placed in it so as to impede the flow of water from 
the plaintiff’s land, he was entitled to damages, and directed 
the jury to give such as they thought commensurate with the 
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injury produced by the acts of the defendant to the crop and 
land of the plaintiff. 

The Court further charged the jury that in estimating the 
damages they might take into account the injury done 
since the writ, down to the trial, provided such injury flowed 
from acts of the defendant done before the bringing of the 
action, and which continued in their effects up to the present 
time. 

It was controverted between the parties, whether the ditch 
was cut by the defendant for the purpose of draining the land 
which he afterwards sold to the plaintiff, but the Court ex- 
pressed the opinion that it made no difference what was the 
view with which the ditch was originally cut, if it served as 
a drain to plaintiff’s land. To these instructions defendant 
excepted. 

Verdict for plaintiff. Judgment and appeal by defendant. 


No counsel appeared for plaintiff in this Court. 
Jordan, for defendant. 


Bartiz, J. We do not discover any error in the charge of 
his Honor except in relation to the question of damages. Up- 
on the facts as they are stated in the bill of exceptions, his 
Honor was justified in instructing the jury that they might 
find for the plaintiff. The case of Hazard v. Robinson, 3 Ma- 
son’s Rep. 236, relied upon by the plaintiff’s counsel, is di- 
rectly in point for him, and the force of it is not at all weak- 
ened by the authorities referred to on the part of the defend- 
ant. 

But the charge of the Court “that in estimating the dama- 
ges, the jury might take into account the injury done since 
the writ, down to the trial, provided such injury flowed from 
the acts of defendant done before the bringing of the action, 
and which continued in their effects to the present time,” we 
hold to be erroneous. It is in direct conflict with the case of 
Moore v. Love, decided at the last term, and reported, ante 
215, but not published until since the trial of this cause. For 
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the reasons which are fully stated in that case, and which, 
therefore, need not be repeated here, we must reverse the 
judgment and grant a venire de novo. 


Per Curiam. Judgment reversed. 








Den on dem. of WM. F. BAXTER vs. ISAAC BAXTER. 


Where the demise in a declaration had expired before the trial in the Court 
below, this Court will allow an amendment without costs, though the de- 
fect was not noticed below, and the motion is first made in this Court. 


Tis was an action of EyEcTMENT, tried before his Honor, 
Judge Manty, at the last Spring Term of Currituck Superior 
Court. 

On the trial, the plaintiff proved that the lands belonged to 
one Jesse W. Doxey, who, by his deed of bargain and sale, 
for the consideration of one thousand dollars, conveyed the 
same in fee to the lessor of the plaintiff and the defend- 
ant, as tenants in common, and this suit was brought to recov- 
er possession of a moiety. 

The only question in the Court below was in regard to the 
admissibility of the following evidence : 

The plaintiff proved, that the lessor, William F., and the de- 
fendant Isaac, were co-sureties to Doxey on a certain administra- 
tion bond, and that this deed was made to indemnify them 
against loss by reason of such suretyship; that subsequently 
to its execution, defendant had to pay $2000, one half of which 
was reimbursed him by the plaintiff, and the loss thus equally 
divided between them. This was before the bringing of the 
action. The evidence was objected to by the defendant, on 
the ground that it impeached the consideration set out in the 
deed, and that no other, or different consideration, could be 
shown. 

His Honor, however, admitted the evidence, and charged 
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the jury that “there was no obstacle to the plaintiff’s recove- 
ry on account of a want of consideration.” To the admission 
of this testimony the defendant excepted. The jury found a 
verdict for the plaintiff, and the defendant appealed. 

In this Court, it appearing from the record that the demise 
of five years laid in the plaintiff’s declaration had expired 
before the trial in the Court below, the defendant moved in 
arrest of the judgment. 

On the other hand, the plaintiff asked leave of the Court to 
amend the declaration by extending the term so as to em- 
brace the present term. 

This was opposed by defendant, on the ground that the 
plaintiff had been guilty of laches in not moving to amend in 
the Court below; but that at any rate he ought not to be al- 
lowed to amend except upon the payment of cost. 


No counsel appeared for plaintiff in this Court. 
Jordan, for defendant. 


Nasu, ©. J. We cannot perceive the relevancy of the ev- 
idence offered by the plaintiff as to the payment of the $2000. 
It had nothing to do with the case. His Honor was correct 
in telling the jury that notwithstanding the evidence, there 
was no obstacle to the plaintiff’s recovery on account of a 
want of consideration for the deed. The deed under which 
both parties claimed, expressed a consideration of one thou- 
sand dollars. Under the instruction of the Court upon‘other 
points, the jury rendered a verdict for the plaintiff. 

The defendant’s counsel here, moved in arrest of judgment, 
that the term set out in the plaintiff’s declaration had expired 
before the rendering of the judgment. The plaintiff met this 
motion by a motion to amend in this Court; the matter not hav- 
ing been brought to the notice of the Court below. 

The power of the Court to amend this defect is sustained 
by many cases. The proceedings in an action of ejectment 
are, throughout, fictitious, and the Court will mould them tothe 
attainment of justice. The first case in which the question 
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was decided in this State, was that of Young v. Erwin in 
1796: 1 Hay. Rep. 323. The Court there decide, after very 
able argument at the bar, that where the demise in a decla- 
ration of ejectment is about to expire before a trial can be 
had, the plaintiff will be permitted to amend by extending the 
term. In declaring their opinion, the Court, after adverting 
to some distinctions as to the time when such amendments 
will be allowed, say, since these distinctions were supposed to 
exist, it is established that the term will be extended at any 
time to meet the justice of the case; and such has been the 
practice from that time to this. Indeed, the only question in 
such cases is as to the terms upon which the amendment will 
be allowed. It is a general rule that where an amendment, 
necessary to the party asking it, is allowed, he must pay costs ; 
sometimes the whole, up to makiag the amendment; in other 
cases, simply the costs of the term at which itis made. Where 
the allowing of costs is in the discretion of the Court, they 
will be allowed or not, as justice demands. If the party ask- 
ing the amendment has been in fault in rendering it necessa- 
ry, or is, by it seeking a benefit or interest, he must pay costs ; 
but where he is in no fault, he ought to pay none. An eject- 
ment is the creature of the Court; the demise in the decla- 
ration is a fiction, and its term immaterial: the leading object 
of the action being to try the title of the plaintiff. At the 
time the declaration was filed, the term stated was reasona- 
ble. The plaintiffhad a right to expect to have his case tried 
within that time. The action was commenced in 1848, and 
was tried at Spring Term, 1853, when the plaintiff obtained 
a judgment, and the defendant appealed to this Court, where 
a venire de novo was awarded at December Term, 1853. So 
that the defendant was himself instrumental in occasioning 
the delay. Ifthe motion to amend the demise had been made 
below, it would have been granted, and without costs. We 
cannot suffer the plaintiff to be deprived of the benefit of his 
judgment, or make him pay for an amendment rendered ne- 
cessary by the law’s delay. 

The plaintiff has leave to amend the declaration by extend- 
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ing the term of the demise, and the judgment below is af- 
firmed. 


Per Curiam. Judgment affirmed. 








ANDREW J. BARWICK vs. JAMES WOOD. 


Where both plaintiff and defendant claim under the same person, neither can 
be heard to deny that person's title, and neither can take any thing by show- 
ing an outstanding paramount title, unless he has procured that title, or 
can in some way connect himself with the true owner. 

One who has a remainder in slaves in right of his wife after a life-estate in 
another, cannot pass the title during the life-estate ; but if} during such life- 
estate the husband and wife make a deed of the slaves, and afterwards the 
life-estate fall in, the wife still being alive, the title will enure to the benefit 
of the grantee, by relation back, and will thus be perfected in him by es- 
toppel. 

A witness who swears that he is well acquainted with the hand-writing of a 
person, no question being asked him by the opposing party as to how he 
became acquainted with such hand-writing, is qualified prima facie to tes- 
tify as to such hand-writing. 

Whether this Court can, in a collateral proceeding, review the decision of a 
County Court in regard to the sufficiency of the evidence to establish the 
execution of an instrument as a will of personalty, if the error appear 
upon the face of the certificate of probate—quare ? 


Tis was an action of Ttrover for the conversion of two 
slaves, Betsy and Allen, tried before his Honor, Judge Saun- 
pers, at the Spring Term, 1856, of Lenoir Superior Court. 

This cause was before the Court at June Term, 1850, and 
reported in 11th Ire. Rep. 80, as Barwick v. Barwick et al. 
The plaintiff claims title to the slaves in question, by a deed 
or bill of sale from Joshua Barwick and Winefred his wife, 
executed in 1837, conveying their interest in a lot of negroes 
which are named, and which interest is recited as being de- 
rived to them under the will of Benjamin Sutton. Under this 
will, Sutton’s whole negro property, with the land. &c., is giv- 
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en to his widow during her life, then to be equally divided 
between his four daughters, of whom Winefred, intermarried 
with Joshua Barwick, is one. The provision of the will as 
to this part, is as follows: “ which they are to hold possession 
and enjoy during their natural lives ; then my will and desire 
is, that at the death of my daughters, Nancy Sutton, Wine- 
fred Barwick, Mary Rouse, and Elizabeth Ellis, that the pro- 
perty heretofore mentioned that I lent to my beloved wife 
Sarah Sutton, is hereby intended to be also lent unto my four 
daughters here above mentioned, and at their death given to 
the lawful begotten heirs of their body.” 

Mrs. Sutton held these slaves, including the two in contro- 
versy from the death of her husband, which occurred about 
the year 1832, until her own death, which took place in 1846. 

At the July term of the County Court of Lenoir, commis- 
sioners were appointed to divide the negroes according to the 
will, who did so, and their division was confirmed at the Term 
of the Court following ; according to which proceeding, the 
slaves, Allen and Betsy, were allotted to Joshua Barwick and 
wife. On the 4th of November ensuing, they conveyed these 
two slaves to the defendant James Wood. Before the death 
of Mrs. Sutton, in the Spring of 1846, the plaintiff had got 
possession of the slaves as her bailee, and after her death re- 
tained them as his own property. In the latter part of Octo- 
ber, 1846, the slaves were taken out of the possession of the 
plaintiff by the defendant Wood, in the night time, and carried 
South by the rail-road cars, and since then have not been 
heard from. 

The defendant objected to the reception of the will of Ben- 
jamin Sutton as not having been duly proved. The certifi- 
cate of probate relied on, is as follows : 

State of North Carolina, ) Court of Pleas and Quarter Ses- 

‘Lenoir County. sions, April Term, 1848. 

“ The foregoing last will and testament of Benjamin Sutton, 
sen’r., deceased, is offered for probate, and Luis C. Desmond 
and Wm. H. Croom being duly sworn, make oath and say, 
that they are well acquainted with the hand-writing of Abra- 
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ham Croom and Joshua H. Byrd, the subscribing witnesses to 
the said last will and testament of Benjamin Sutton, deceased, 
and that their respective signatures as subscribing witnesses 
to the said last wi!l and festament of Benjamin Sutton, dec’d., 
are in the proper hand-writing of them the said Abraham Croom 
and Joshna H. Byrd, and they verily believe that the said 
Abraham Croom and Joshua H. Byrd affixed their said signa- 
tures as subscribing witnesses, respectively to the said will, 
and that the said Abraham Croom is dead, and that the other 
two subscribing witnesses, Joshua H. Byrd and Robert Mitch- 
ell, have long since removed from the State of North Carolina, 
and when last heard from, were citizens and residents of dis- 
tant States; whereupon it is ordered by the Court that the 
said last will and testament of Benjamin Sutton, deceased, be 
recorded.” W. C. Lorri, Clerk. 


His Honor overruled the objection, and admitted the will, 
to which defendant excepted. 

There was evidence offered on behalf of defendant, tending 
to show that at the date of the bill of sale, the plaintiff 
Joshua Barwick was in debt, and that the bill of sale was 
fraudulent as to his creditors. There was evidence also, tend- 
ing to show that the defendant knew of the former convey- 
ance at the time he purchased the slaves. 

His Honor charged the jury, that “if the bill of sale to the 
plaintiff was made, not bona fide and for a full consideration, 
it was fraududent as to creditors, and also as to subsequent 
purchasers without notice. But that if the jury should be 
convinced that the bill of sale to the plaintiff was originally 
fraudulent as to the creditors of Joshua Barwick, yet if the 
defendant purchased with notice, the plaintiff would be enti- 
tled to recover; for the defendant not being a creditor of 
Joshua Barwick, if he purchased with notice of the plaintiff’s 
claim, he purchased as a speculator, and must abide the con- 
sequences.” To this charge defendant also excepted. 

It was insisted by the defendant’s counsel, that, as it does 
not appear from the record that the executors named in the 
will ever qualified, there could not be any assent to the lega- 
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ey, and therefore that the plaintiff conld not recover ; and for 
the Judge’s not so instructing the jury, the defendant further 
excepted. 

Verdict and judgment for the plaintiff, and appeal by the 
defendant. 


Bryan, for plaintiff. 
Moore and Dortch, for defendant. 


Pearson, J. 1. The defendant has certainly no right to 
complain of the charge; the error was in hisfavor. It is set- 
tled that 27 Eliz. (Rev. Code, ch. 50, sec. 2,) which protects 
subsequent purchasers, does not embrace personal property, 
and the common law only protected against fraud, rights 
which existed at the time of the fraudulent conveyance. Long 
v. Wright, decided at this term, ante 290, and the cases there 
cited. 

2. The defendant insisted that the plaintiff had failed to 
make out his title; for, that it did not appear from the pro- 
bate of the will of Benjamin Sutton, that the executors, there- 
in named had qualified. The reply is, in the first place, that 
both parties claim under deeds executed by Joshua Barwick, 
and it isa well established principle, that when the plaintiff 
and defendant both claim under the same person, neither can 
be heard to deny his title, and the controversy is narrowed 
down to the question, which of the two has derived the better 
title from him ; and the defendant can take nothing by show- 
ing an outstanding paramount title, in a third person, unless 
he has procured that title, or can in some way con- 
nect himself with the true owner. In the second place, the 
possession of these slaves has been held under, and in pursu- 
ance of, the will, from 1832 to 1846, when the defendant took 
them out of plaintiff’s possession, and this action was com- 
menced. In fact the possession has been held under the will 
up to the present time, for the defendant claims under Joshua 
Barwick, who derived title under it. An executor may as- 
sent to a legacy before probate, and every presumption will 
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be made in support of a possession which has been held => 
out interruption for so many years. 

3. In 1837, the date of the conveyance to plaintiff, Joshua 
Barwick had but a remainder in right of his wife, after a life- 
estate in the widow, who was then living, and Barwick could 
not pass the title during her life. See this same case, 11 Ire. 
Rep. 80. 

That is true, but in 1846 the widow died, and Barwick then 
took the slaves into possession, his wife being still living ; this 
gave him the title which enured to the plaintiff’s benefit by 
relation back, and, as is said in the books, “ fed the estoppel.” 
Fortescue v. Satterthwaite, 1 Ire. Rep. 566 ; McNeely v. Hart, 
10 Ire. 63; Christmas v. Oliver, 2Smith’s leading cases, 417, 
458. 

4. The will was not admissible as evidence, because the 
probate shows on its face that it was taken upon insufficient 
evidence, in this, that the witnesses-say merely “they were 
well acquainted with the hand-writing of the subscribing 
witnesses,” but do not say they had ever seen them write, or 
state how they acquired a knowledge of the hand-writing ; for 
this Carrier v. Hampton, 11 Ire. Rep. 307, is relied on. 

We think when a witness states he is well acquainted with 
the hand-writing, he is qualified to testify to it prima facie; 
and that the mode by which he acquired his knowledge is a 
matter for cross examination. As, when the witness says he 
is well acquainted with the general character of a person, he 
may say what it is, unless upon enquiry as to how long he had 
known the person, how far he lived from him, &c., it be 
shown that he had not the opportunity of becoming so well 
acquainted with it as to qualify himself to speak to it. So 
this case is distinguishable from Carrier v. Hampton ; for there 
the witness did not say he was well acquainted with the hand- 
writing, or even that he was acquainted with it; but swore 
merely that the signature was in the hand-writing of the gran- 
tor. 

5. It was assumed in the argument that this Court can re- 
view the decision of the County Court in regard to the sufli- 








- 











JUNE TERM, 1856. 311 





Barwick v. Wood. 





ciency of the evidence to establish the execution of an instru- 
ment, as a will of personalty, if the error appears on the face 
of the certificate of probate. We are not now called upon to 
decide the question, and therefore leave it open; because, 
supposing we have the power to review the decision of the 
County Court in this collateral way, we are of opinion there 
is no error, and refer to the point now, by way of protestando, 
which is the “exclusion of a conclusion.” In Marshall v. 
Fisher, 1 Jones’ 111, the Court being of opinion there was no 
error in regard to the probate of the devise, this point was 
not adverted to. 

The probate of a deed for the purpose of registration, is an 
ex parte proceeding, and when it is offered in evidence the 
Court may treat the probate as inoperative, if an error ap- 
pears on the face of the certificate of probate, Carrier v. Hamp- 
ton, supra; Horton v. Bagley, 1 Hawks’ Rep. 48; Beckwith 
v. Lamb, 18 Ire. Rep. 400. Indeed, that is the only way in 
which the validity of the probate of the deeds of femes cov- 
ert can be examined. Butthere may be a distinction between 
this class of cases and the probate of wills of personalty. In 
England the Ecclesiastical Court has exclusive jurisdiction ; 
the question of the execution of a will is tried by the certifi- 
cate of the ordinary, and the Courts of Common Law do not 
review his decision, holding that it cannot be impeached col- 
laterally, and must be set aside by a direct proceeding in the 
Court of probate. In this State the County Court is substitu- 
ted in place of the Ecclesiastical Court, with the right of ap- 
peal, which is quite different from an ex parte probate ; and it 
would seem that when a Court has exclusive jurisdiction, and 
& case is properly constituted before it, its action must be con- 
clusive until it be reversed. It is otherwise when there is a 
want of jurisdiction, or when it appears on the face of the 
proceedings, that the case was not properly constituted before 
it, as if process was not served on the party whose rights are 
to be affected by the judgment or decree. Jrby v. Wélson, 
1 Dev. and Bat. Eq. 568; Drake v. Merrill, 2 Jones’ Rep. 368. 
So, a grant, issued by a properauthority of land subject to grant, 
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cannot be impeached collaterally in an action of ejectment on 
the ground of irregularity or fraud in obtaining it; but if it be 
of land not subject to entry, it is treated as void, and the ob- 
jection may be taken in anaction atlaw. Stanmire v. Powell, 
13 Ire. Rep. 312; Stanmire v. Welch, ante 214. 


Per Curiam. Judgment affirmed. 








Den on Dem. of JOHN W. REGISTER et al. vs. SAMUEL ROWELL. 


Where a party is in possession of land, and registered deeds are produced, pur- 
porting to convey to him the land in question, nothing else appearing, it 
will be taken prima facie that he entered, and holds under such deeds. 

Where plaintiff and defendant both claim under the same title, it is not com- 
petent for either party to deny such title. 

A life-estate, conveyed by the premises and habendum of a deed, cannot be 
enlarged into a fee by words of inheritance contained in the warranty or 
covenant for quiet enjoyment. 

A warranty in a deed is co-extensive with the estate to which it is annexed, 
and when the estate ceases the warranty ceases. 


Aotion of EsectMENT, tried before his Honor, Judge Exu1s, 
at the Fall Term, 1855, of Brunswick Superior Court. 


The lessors of the plaintiff are the heirs-at-law of one Kilby 
Register, who died about the year ——, before the bringing 
of the suit. No grant from the State was shown by the les- 
sors of the plaintiff, but to make good their title they showed 
that the defendant also claimed title through their ancestor, 
the said Kilby Register. To show this, they introduced deeds 
from Kilby Register to Niram Skipper, from Niram Skipper 
to Daniel Skipper, and from him tothe defendant. The deed 
from Register to Niram Skipper does not contain in the premises 
or habendum, any limitation to his heirs nor any other words 
_ of inheritance, though the warranty is to him and his heirs ; 

“and it being proved that Niram Skipper was dead before the 


























JUNE TERM, 1856. 313 





Register v. Rowell. 





bringing of this suit, it was insisted that the plaintiffs were 
entitled to the land as their reversion. 

It was insisted below for the defendant, that there was no 
evidence that he, or those under whom he claimed, ever en- 
tered under the deed from Register to Niram Skipper, or in 
any way set it up or claimed under it; also that the lessors, 
as the heirs of Kelby Register, were rebutted from claiming 
the premises against the warranty of their ancestor, and that 
they were bound thereby. 

The Court charged the jury, that the deed from Register to 
Skipper conveyed but a life-estate, and that the clause of war- 
ranty did not help the defect in the premises and make it oth- 
er than a life-estate in Niram Skipper. His Honor also charg- 
ed that the chain of conveyances from Register to defendant, 
made it unnecessary for plaintiff to go farther back to estab- 
lish title, for that both plaintiff and defendant claiming under 
Register are both concluded from denying his title; also, that 
the heirs of Register were not rebutted from claiming against the 
warranty. Defendant excepted to all the positions of the charge. 

Verdict for plaintiff. Judgment and appeal. 


London, for plaintiff. 
Strange, for defendant. 


Barrie, J. The lessors of the plaintiff seek to recover the 
land in dispute from the defendant upon the ground, that he 
is in possession, claiming under a deed from their ancestor 
Kilby Register, and that the deed conveyed only a life-estate 
which has expired by the death of the grantor. The defend- 
ant objects, jirst, that the lessors of the plaintiff had not 
shown that he claimed under the deed of their ancestor ; 
secondly, that if such fact were'shown, the deed, upon.a pro- 
per construction of it, conveyed an estate in fee simple instead 
of for life only ; and that at all events the lessors were rebut- 
ted by a clause of warranty, contained in the deed, from claim- 
ing the land therein conveyed. 

The first objection is clearly untenable. The lessors hav- 
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ing first proved that the defendant was in the possession of 
the premises sued for, produced registered deeds, showing an 
apparent chain of title from their ancestor to him. Surely, 
that was at least prima facie evidence that he was in pos- 
session, claiming under such title. If, in truth, he entered under 
a different title, and had no connection with that derived from 
the ancestor of the lessors, he was at liberty to show it; but 
in the absence of such proof, the presumption was, that he 
was in under the deeds which had been proved and register- 
ed, and as we must suppose, proved and registered by those 
who apparently took an estate under them. The case then is 
one where, in ejectment, both parties claim under the same 
title ; in which it is not competent for either to deny such title. 
It is not, as we have said several times recently, a case strict- 
ly of estoppel, but one founded in justice and convenience, 
and the question will be, which of the parties has the prefera- 
ble title derived from the common source? See Johnson v. 
Watts, 1 Jones’ Rep. 231; Thomas v. Kelly, Ibid 875 ; Feim- 
ster v. McRorie, Ibid 547. The defendant may indeed, if he 
can, defend himself by showing that he has obtained the bet- 
ter title from some person who had it, but he is not allowed 
to defeat the claim of the lessors by showing such better title 
outstanding in a third person. Love v. Gates, 4 Dev. and Bat. 
Rep. 363 ; Copeland v. Sauls, 1 Jones’ Rep. 70. The defend- 
ant in the present case, having made no attempt to show a 
better title in himself derived from a third person, the ques- 
tion arises, which party has obtained the preferable title from 
Kilby Register, the person under whom both claim ? 

And this brings us to the second ground of the defense, to 
wit: that the deed of Kilby Register to Niram Skipper, under 
which he derives his title, conveyed a fee simple and not a 
mere life-estate, as contended for by the lessors. 

In no part of the deed in question is there any limitation to 
the heirs of Niram Skipper, though the title of the land is 
warranted to him'and his heirs. That a life-estate contained 
in the premises and habendum of a deed cannot be enlarged 
into a fee, either by a warranty or covenant for quiet enjoy- 
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ment in fee, is abundantly shown by adjudicated cases. 2o- 
berts v. Forsythe, 3 Dev. Rep. 26; Snell v. Young, 3 Ire. 
Rep. 379. This rule, standing upon principle as well as an- 
thority, is not at all impugned by the cases cited for the de- 
fendant, of. Armfield v. Walker, 5 Ire. 580, and Cobb v. Zines, 
Busb. Rep. 343. 

The only remaining objection is that the lessors of the plain- 
tiff, as the heirs-at-law of Kilby Register, are rebutted from 
claiming the land, by the warranty of their ancestor. This 
objection is met by the decisive answer, that the warranty 
ceases when the estate to which it is annexed determines. Sey- 
more’s case, 10 Coke’s Rep. 96, 97; Lewis v. Cook, 13 Ire. 
193. Upon the death of Niram Skipper his estate in the land 
was determined, and the heirs of the grantor were no longer 
rebutted from setting up their claim. There is no error in the 
judgment of the Superior Court. 


Per Curiam. Judgment affirmed. 





ANGUS CURRIE vs. JOHN M. WORTHY. 


A creditor who opposes the discharge of his debtor in execution, after a vol- 
untary escape known to the creditor at the time of his opposition, does not 
waive his cause of action for the escape. 

Under the Act of Rev. St. ch. 109, sec, 20, the plaintiff is entitled to interest 
on a recovery in debt for an escape, against the sheriff in the same way Le 


would be entitled against the debtor. 


Tus was an action of pest against the defendant, who was 
lately the sheriff of Moore County, for an escape, tried at the 
Spring term, 1856, of the Superior Court of that County, bx- 
tore his Honor, Judge CaLpwe1. 

The plaintiff had obtained a judgment, at the July Session, 
1849, of the County Court, against one John M. Currie, upon 
which he took out a capias ad satisfaciendum and had him 
arrested, and the latter gave bond for his appearance, un- 
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under the act for the relief of insolvents. At the return term of 


the ca. sa. an issue of fraud was made up and tried, which issue 
. was determined against the defendant, and the Court adjudg- 
ed that he should be imprisoned until he should make a fair 
disclosure of his property and effects. Under this judgment 
he was committed to the custody of the sheriff of Moore Coun- 
ty, and confined in jail. While in jail, about Oct. 1850, the 
door of the debtor’s room, in which he was imprisoned, was 
left open, and the prisoner was, on several occasions, seen to 
pass through that door into the jailor’s apartment, the outer 
door of which opened into the street, and was not at that time 
locked. Afterwards, at January Session of the County Court, 
the prisoner filed another schedule, and offered to take the 
oath of insolvency, which was opposed by the plaintiff. The 
cause being continued at the instance of the plaintiff who was 
not ready for trial, the defendant then proposed giving a bond 
for his appearance at the next term of the Court, which was 
also opposed by the plaintiff. This motion was refused 
by the Court, and the debtor again committed to the defend- 
ant’s custody. The debtor was continued in jail until Febru- 
ary Term, 1851, of the Superior Court, when he was taken 
ont of jail by a writ of habeas corpus and discharged. His 
discharge, under this writ, was also opposed by the plaintiff. 

It was insisted for the defendant, that the conduct of the 
plaintiff in opposing the discharge of the debtor after he knew 
of the escape, was a waiver of the cause of action against the 
sheriff, and asked his Honor so to charge the jury. The Court 
refused so to instruct ; for which the defendant excepted. Ver- 
dict for plaintiff. 

The judgment of the Court below is for the sum of $195.51, 
with interest from the 1st of January, 1849, until the 4th Mon- 
day in July, 1849. It was insisted for the defendant in this 
Court, that that part of the judgment which allowed interest 
was erroneous, and ought to be set aside. 


Moore and Mendenhall, for plaintiff. 
Winston Sen., and -Kelly, for defendant. 
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Pearson, J. Where there is a voluntary escape, the sher- 
iff is guilty of'a wilful tort and breach of duty, whereby he be- 
comes liable under the statute for theamount “mentioned in 
the execution, and damages for detaining the same.” If the 
creditor afterwards receives his money from the debtor, this 
extinguishes his cause of action, and of course he cannot look 
to the sheriff and have the debt paid a second time. Butit is 
insisted, that if the creditor endeavors to make the money out 
of the debtor, by “affirming” him in execution and forcing 
him to discharge his body under the insolvent laws, although 
the creditor does not receive one cent of his debt, the mere 
act of affirming the debtor in execution is a waiver of the 
creditor’s cause of action against the sheriff. 

If this be so, it greatly curtails the rights of the creditor 
under a statute which was made for » benefit, and enables 
the sheriff to take him at a disadvantage, and evade that respon- 
sibility which the statute imposes as a punishment for a wil- 
ful wrong; for the sheriff, without concluding himself as to 
the fact of an escape, is allowed to say to the creditor, “if you 
affirm the debtor in execution, you do so at the risk of forfeit- 
ing your remedy against me. If you do not aflirm him in 
execution, it is my duty to discharge him, and you take the 
risk of being able to prove the escape !” 


When the creditor, after failing to make his debt out of the 
debtor, sues the sheriff, and the defense i is put on the ground 
that he affirmed him in execution, it is trifling with him to 
say he had notice of the escape; for he may know many 
things that he is not able to prove; and this. matter was pe- 
culiarly within the knowledge of the sheriff, and he no doubt 
can prove it ifit becomes his interest to do so, Besides, why 
should the creditor be required to decide what in law amounts 
to an escape, which may be a very difficult question. This 
case furnishes a very apt illustration ; the defense was, at first, 
put on the ground that the facts which the creditor was then 
able to prove, did not in law amount to an escape, and it 
was so held by this Court. Currie v. Worthy, 2 Jones’ Rep. 
104. On the second trial, the plaintiff having succeeded in 
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procuring testimony enough to prove an escape, the defense is 
then put on the ground, that by affirming the debtor in exe- 
cution, the remedy against the sheriff was forfeited! This is 
not right. 

It remains to be seen whether there is any principle of law 
which leads to this result; or whether the doctrine is fixed 
by adjudicated cases. 

It is a well-settled principle, that if a creditor consents to 
release from prison a debtor, who is in under execution, the 
debt is thereby discharged ; and it was formerly the law, as 
understood about the reign of Queen Elizabeth, that a volun- 
tary escape of a prisoner, in execution, completely discharged 
him from the debt ; so that neither the plaintiff nor the sheriff 
could retake him. This was upon the idea that a creditor, 
by suing out a capias ad satisfaciendwnh, took the body of 
the debtor to satisfy his debt, and ‘it was thereby satisfied, 
notwithstanding the escape ; the sheriff could not retake him, 
because he had consented to the escape; and the creditor 
could not, because his debt was satisfied : the sheriff, on con- 
senting to the escape, being suppesed to act as the agent of 
the creditor, to whom he was responsible for the debt. This 
view of the law, in regard to the rights of the creditor, has 
been since greatly changed by the Courts. In the time of 
Charles the II, and of William and Mary, it was held that 
after a voluntary escape, the creditor was entitled to a new, 
process against the debtor, and was not confined exclusively 
to his remedy against the sheriff, who might, perhaps, be un- 
able to indemnify him. 2 Mod. Rep. 136; 1 Lev. 211; 1 
Salk. 271. So, in 1 Rolle’s Abrgt. 901, 902, it was resolved 
“if A be in execution at the suit of B, and escape with the 
consent of the sheriff, and afterwards he return, or the sheriff 
retake him, he shall be again in execution to B; for although 
B may bring an action against the sheriff for this voluntary 
escape, yet this is at his election, and it may be that the sheriff 
is incompetent to make recompense.” It obviously could 
make no difference whether the debtor was retaken by new 
process, or returned voluntarily, as his return made it unneces- 
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sary to take out new process. So, it was held, that if after a 
voluntary escape, the debtor returns, and is delivered over by 
the sheriff to his successor in office, and there is a second vol- 
untary escape, the creditor may sue either the old or the new 
sheriff. 2 Lev. 109, 132; 6 Mod. Rep. 182, Many other 
instances might be referred to, to show that the Courts grad- 
ually discarded the old notion that the body of the debtor was 
taken to satisfy the debt. Our insolvent laws put the matter 
upon entirely a different footing ; and the writ of capias ad 
satisfaciendum is treated merely as one mode of compelling 
the debtor to satisfy the debt, and a means of subjecting pro- 
perty which is fraudulently concealed, or which, from ifs n2- 
ture, cannot be reached by a fiert facias. These statutory 
provisions establish a new principle, and there is no kind of 
inconsistency in allowing a creditor to try to get his debt by 
holding his debtor in execution, and, failing in that, then to 
have recourse to the remedy which the statute has provided 
for him against the sheriff, if he can prove a voluntary escape. 
Upon what ground can the sheriff object to the creditor's en- 
deavor to make as much as he can out of the debtor¢ All 
that is obtained in this way operates pro tanto as a discharge 
of the sheriff. So it is really for his benefit that the creditor 
shall proceed against the debtor. 


There is no case in this State which establishes a different 
doctrine ; and the counsel for the defendant, in a very elabor- 
ate argument, was unable to cite a single case, either in Eng- 
land or the United States, in which it is decided that a credi- 
tor, by affirming his debtor in execution, loses his remedy 
against the sheriff. It is true there are some general remarks 
in the cases which look that way, but these dicta do not fix 
the law; and I[ will take occasion to say, that the habit in 
which Judges, particularly on this side of the Atlantic, in- 
dulge, of writing dissertations instead of confining themselves 
to the point presented by the case, which is done either to dis- 
play their learning or to save others from the trouble of 
thinking, so far from tending to fix the law, tends to unset- 
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tle it, and create confusion. We concur with the opinion of 
his Honor, in the Court below. 

The defendant’s counsel insisted that interest ought not to 
have been allowed, and relied on Lash v. Ziglar, 5 Ire. Rep. 
702. Itisthere sodecided. The Court say, “we are of opin- 
ion, from several decided cases in New York, on statutes sim- 
ilar to our own, that the plaintiff cannot have interest by way 
of damages, after the date of the judgment against Martin, 
although he might have had interest against Martin himself, 
up to the payment of the judgment. Zhomas v. Weed, 14 
John. 255; 2 John. 453; 1 Wendell 401.” 

We have examined the case of Littlefield v. Brown, 1 Wen- 
dell 401. The Court say, on the question of interest, “ the 
statute (1 R. L. 425, sec. 19,) makes the sheriff answerable 
For the debt and damages for which the prisoner was commit- 
ted. This was so decided in Pawson v. Dole, 2 John. 454, 
and in Thomas v. Weed, 14 John. 255, where it is stated that 
the plaintiff had his election to bring debt upon the statute, 
and recover what the statute gives, &c.” By reference to 
our statute it will be seen that it gives “all such sums of 
money as are mentioned in the execution, and damages for de- 
taining the same.” Rev. Stat. ch. 109, sec. 20. So, the word- 
ing of our statute is not simlar to the New York statute, but 
is essentially different. .This was evidently an inadvertence 
on the part of the Court, caused by not referring to our stat- 
ute. The plaintiff is entitled to interest against the sheriff, 
up to the time of the payment of the judgment, in the same 
way as he would be entitled against the debtor. 


Per Curiam. Judgment aflirmed. 








JAMES W. BELL vs. WALKER & HERRINGTON. 


In an action for the breach of a covenant to teach an apprentice a trade, it is 
not competent for the defendant to show that he kept the apprentice at 
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work with other apprentices of the same experience, and made no distinc- 
tion between them ; such evidence having no tendency, by itself, to show 
that the defendant had performed his covenant. 


Tis was an action of covenant, tried before his Honor, 
Judge Manty, at the Spring Term, 1856, of Washington Su- 
perior Court. 

The covenant declared on was an agreement, under seal, to 
take three negro slaves, Peter, Rhoden and Abbot, and to 
teach them the ship-carpenter’s and caulker’s trade. The 
breach alleged was, that the defendants had not taught or 
caused to be taught the said slaves the trades, as stipulated in 
the contract. 

In the course of the trial, evidence was offered to show that 
the slaves were employed in the ship-yard of defendants as 
other apprentices of the same experience, and that no distinc- 
tion was made between them and the others. This evidence 
was objected to by plaintiff, but received by the Court. For 
which plaintiff excepted. 

There were other points made in the bill of exceptions, but 
as the above only is considered by the Court, they are omitted. 

Verdict for plaintiff for nominal damages. Judgment and 
appeal by the plaintiff. 


No counsel appeared for the plaintiff in this Court. 
E. W. Jones, for defendants. 


Barriz, J. The only question made on the motion for a 
new trial in the Court below was, that improper testimony 
had been admitted, and to that we shall confine our attention. 
The ground of the objection is, that the testimony that the 
plaintiff’s slaves were employed in the ship-yard of the de- 
tendants in the same manner as their other apprentices, did 
not show, nor tend to show, that they were properly employ- 
ed in learning the trade of ship-carpenters and caulkers, and 
was therefore irrelevant, and ought to have been rejected. It 
is often difficult to draw the line which separates testimony 
which is irrelevant, because it is incapable of affording a rea- 
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sonable presumption or inference of the fact in dispute, from 
that which does tend, in some degree, however slight, to prove 
such fact. The first is not admissible, and the second is ; and 
hence there is a necessity that the line should bedrawn. The 
duty of doing it is imposed upon the Court; and so imposed 
for the purpose of preventing the minds of the jurors from be- 
ing drawn away from the point in issue, and from being pre- 
judiced and misled by immaterial matters. In performing 
this duty, it seems to us that the testimony in question is ob- 
noxious to the objection urged against it. There was no proof, 
nor any offer of proof, that the defendants’ other apprentices 
were properly instructed in the trade which the defendants 
were bound by their covenant, to teach the plaintiff’s slaves. 
We are to assume, though it is not expressly stated, that the 
plaintiff had introduced testimony sufficient to make out a 
prima facie case of a breach of the defendants’ covenant. It was 
then incumbent upon the defendants to rebut that testimony. 
Could it be rebutted, either wholly, or partially, by proof 
that plaintitf’s slaves were as well taught as the other appren- 
tices of the defendants, when it did not appear whether the 
latter were well or ill taught? It seems to us that for the 
want of such proof, admitting it to be competent, the testi- 
mony became irrelevant and ought to have been rejected, be- 
cause it was calculated to mislead the jury by withdrawing 
their attention from the true enquiry before them. In the 
ease, Carter v. Pryke, Peake’s cases 95, cited in 1 Greenl’t. 
on Ev., sec. 52, where the question between landlord and 
tenant was, whether the rent was payable quarterly or half 
yearly, evidence of the mode in which other tenants of the 
same landlord paid their rent, was held to be inadmissible. 
But we presume the evidence would have been received had 
it been shown that the party held upon the same terms 
with the other tenants. 

As the plaintiff may have been injured by the reception of 
the improper testimony, he is entitled to have the verdict and 
judgment set aside, and a venire de novo awarded to him. 


Per Curtam. Judgment reversed. 
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HARRIET OWENS vs. JASPER CHAPLAIN. 


It is error in a County County to order the cancelling of an indenture of ap- 
prenticeship which bas been rightfully and properly granted, except for 
some of the causes enumerated in the Act of Assembly. Rev. Code, cb. 5, 


see. 3. 
Although it is usual to have the apprentice present in Court when he is bound 


out, yet there is no provision in the Act which requires it. 


Tus was a motion, upon notice to the defendant to show 
eause why a certain colored apprentice, by the name of Polly 
Gordon, should not be taken from him and bound to the plain- 
tiff, heard before his Honor, Judge Manny, at the Spring 
Term, 1856, of Currituck Superior Court. 

On the return of the notice the County Court of Currituck 
granted the motion and awarded that the defendant should 
pay costs. From that order, the defendant appealed to the 
Superior Court, which affirmed the order of the County Court, 
and the defendant appealed to this Court. 

In 1851, the child in question had been bound at about theage 
of five years, by the County Court of Currituck, to one Fred- 
erick Owens, a colored man, who kept her till some time in 
the year 1854. In October of that year, this man Owens went 
on a voyage to the West India Islands, and has not been since 
heard from. The apprentice continued with his widow, the 
plaintiff, until some time during that year, when she was 
taken out of her custody by the defendant. The usual order 
for binding was obtained by the defendant, who entered into 
bond in the usual covenants to provide for the apprentice. 
No notice had been given to Harriet Owens of defendant’s in- 
tention to apply for this girl, nor was the apprentice present 
when she was bound to defendant. It appeared that the de- 
fendant is a man of good character and a suitable and proper 
person to be entrusted with an apprentice. 

Judgment for plaintiff, that the indenture should be can- 
celled and the apprentice bound to plaintiff, from which 
judgment defendant appealed. 
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Jordan, for plaintiff. 
No eounsel appeared for defendant in this Court. 


Nasu, C. J. Every indenture of apprenticeship is a con- 
tract made between the regular and proper authority, the 
County Court, and the master, for the benefit of the appren- 
tice. Both the master and the apprentice have an interest in 
it; the former in the services of the infant for the time spe- 
citied in the deed, and the latter in the instruction and main- 
tenance by the former for the time of his servitude. This 
contract, as between the parties to it, is as binding as any 
other, made between individuals competent to contract, and 
neither has the power, at his mere will, to annul it. Not- 
withstanding, however, this binding efficacy of the indentures, 
the County Court still possesses a supervising power.as to the 
apprentice. If it shall be made known to them that the ap- 
prentice is ill-used, or not taught the trade, profession or 
employment to which he is bound, or in the case of a white 
orphan, is not taught reading, writing and arithmetic, the 
Court may cancel the indenture, and bind the infant to-some 
other person. Rev. Code, ch. 5, sec. 3. This binding an ap- 
prentice is a personal trust, and the master cannot therefore 
transfer the indenture ; and when he die swithin the time lim- 
ited, the trust expires and.the orphan returns under the im- 
mediate jurisdiction of the County Court, to be again bound 
out. Futrell v. Vann, 8 Ire. Rep. 402. The case states 
that at August Term, 1851, of Currituck Court, Polly Gordon, 
a free child-of color, was bound apprentice to Frederick Ow- 
ens, and that the latter left the State in October, 1854, and 
has never since been heard from. At May Term, 1855, upon 
the application of the defendant, the child was bound to him, 
and regular indentures executed. 


The first inquiry is, had the Court at May Term any power 
to bind the orphan to the defendant? We think they had. 
Frederick Owens had been gone from the State seven months, 
upon a voyage to the West Indies, which is usually perform- 
ed in as many weeks. There was then a dereliction of duty 
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on his part to his apprentice, either voluntary or involuntary ; 
if involuntary, as by reason of his death, no doubt could ex- 
ist as to the right of the Court to bind the child to some other 
person, for his interest had ceased ; if voluntary, then he had, 
himself, abandoned his duty and thrown the child upon the 
public. By the equity of the act cited, it would be such a 
neglect in giving her instruction in her profession or employ- 
ment, as would authorise the action of the Court in 1855. 

As the Court had the power to re-bind the orphan, we are 
hound to presume that they had sufficient ground to act on. 
The contract of indenture made in 1855, whereby the Court 
bound the orphan to the defendant, was a valid one, and it 
was not in the power of the Court to deprive him of his in- 
terest in it, except for the causes enumerated in the act, or 
such as come within its equity. The case states that the de- 
fendant was a man of good moral character, and such a one 
as it was proper to bind apprentices to; and further, that he 
had faithfully discharged his duties as master of the orphan. 

It is stated in the record, that the child, Polly Gordon, was 
not present when she was apprenticed to the defendant, nor 
was any notice served upon Harriet Owens of the intention of 
the defendant to apply to the Court to have her bound to him. 
There is nothing in the act requiring the presence of the or- 
phan when the binding takes place, though it is usual. Ilere 
it was not required, for the Court had, upon its records, the 
age of the child in the indentures previously entered into by 
Owens, and the only object which could be answered by hav- 
ing the child before them would be to enable the Court to 
form for themselves a judgment of its probable age. 

As to the notice to Harriet Owens, none was necessary ; 
she had no interest in the question. If her husband is still 
alive, the indenture being with him, she has no interest in 
the question ; if dead, it is at an end. 

There is error in the opinion of the Court below, which is 
reversed, and the notice to cancel the indenture of apprentice- 
ship to the defendant is dismissed. 


Per Curiam. Judgment reversed. 


IN THE SUPREME*COURT. 
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Doe om the dem, of JOHN WARD et al. vs. EBEN HEARNE. 


A devise of land lying in this State, by a citizen of another State, can have 
no validity or operation unless it is proved by the oath of witnesses before 
the proper Court in this State, to have been properly executed according 
to the laws of this State. 


Tis was an action of EJECTMENT, tried before his Honor, 
Judge Catpwett, at the Spring Term, 1856, of Stanly Supe- 
rior Court. 

On the trial of the cause the plaintiff offered in evidence a 
copy of the last.will of William Thornton, who resided, before 
and at the time of his death, in the District of Columbia; in 
and by which he devised to his wife, A. M. Thornton, certain 
real estate in the County of Montgomery, now Stanly, a part 
of which is the subject of this suit. The introduction of the 
will was opposed by the defendant, on the ground that it did 
not appear from the certificate of probate, in Stanly County 
Court, that it had been proved before the said Court, as re- 
quired by the act of 1844. 

This certificate is as follows: 

“State of North Carolina, } Court of Pleas and Quarter Ses- 
Stanly County. { sions, May Term, 1853. 

It appearing to the satisfaction of the Court that the last 
will and testament of William Thornton, herewith attached, 
has been duly proved in the proper Court, in Washington 
County, District of Columbia, according to the laws: and it 
further appearing to the satisfaction of the Court, that the 
said will and testament was executed according to the laws 
of the State of North Carolina, and is of sufficient validity to 
pass lands in the State of North Carolina: It is therefore 
ordered by the Court that the said last will and testament be 
allowed, filed and recorded in this Court. 

Witness, Richard Harris, Clerk of said Court, at office, the 
2nd Monday in May, 1853, and the 77th year of American 
Independence. 


R. Ifarris, Clerk.” 
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The Court being of opinion “that it was to be inferred from 
said certificate that said will had been proved as by said stat- 
ute required, received said copy in evidence. To which the 
defendant excepted.” ° 

Verdict for the plaintiff. Judgment and appeal to this 
Court by defendant. 


Moore, Bryan and Mendenhail, for the plaintiff. 
Ashe, for the defendant. 


Pearson, J. In Drake v. Merrill, 2 Jones’ Rep. 368, it is 
said: “In England the probate of wills of personal property 
is made before the ordinary ; if the instrument also contains 
a devise of real estate, such probate before the ordinary has 
no effect in regard to the devise, and the execution of the in- 
strument as a devise, must be proved before a jury, upon an 
issue involving the question of title, in the same way that the 
execution of a deed or other conveyance of land is proved.” 

It is also said, in Ward v. Z/earne, Bush. Rep. 184: “ The 
acts of 1784, 1835, and 1844 are examined and discussed, but 
it was not necessary to notice the distinction between the pro- 
visions in regard to the probate of wills respecting personal 
property, and wills containing devises of land.” The distine- 
tion is pointed out :—the statutes are discussed and explained 
in regard to devises, and it is decided that a devise of Jand, 
situate in this State, can have no validity or operation unless 
its execution is proved, by the oath of witnesses, before the 
proper Court in this State. 

In our case, the order of the County Court of Stanly “ that 
the will be allowed, filed and recorded,” was made upon the 
certificate of probate, taken before a Court in Washington 
County, District of Columbia. So, the execution of the in- 
strument as a devise, as distinguished from a will of personal 
property, has not been proven by the oath of witnesses before 
the proper Court in this State. There is error. Venire de 
novo. 


Per Cortam. Judgment reversed. 
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WILLIAM C. LOFTIN vs. JOHN M. ALDRIDGE. 





An agent of the plaintiff having with him several notes of the defendant, de- 
manded payment, but did not exhibit the notes or any account, to which 
defendant replied that “he had claims against the plaintiff, and would see 
L. (plaintiff) and settle.” Another agent for plaintiff presented the notes 
and an account together, and stated the amount of the whole, but did not 
state the amount of the account separately ; to whom defendant replied, “he 
would call and settle or attend to it.” Neither of these coloquies, nor 
both together amount to the recognition of any certain debt, so as to take 
the account out of the operation of the statute of limitations. 


Tis was an action of assumpsit, tried before his Honor, 
Judge Saunvers, at the Spring Term last, of Lenoir Superior 
Court. Plea, statute of limitations. 

The only question was, whether there had been a sufficient 
new promise to take the case out of the statute. The evidence 
upon this point was, that after the account sued on had been 
barred by the lapse of time, one /Zi//, as agent of the plain- 
tiff, applied to defendant for payment, who replied that “ he 
had claims against the plaintiff, and that he would see Loftin 
and settle.” This witness further stated that he did not pre- 
sent any account, but had certain notes with him which de- 
fendant owed the plaintiff. Another witness, one Rowntree, 
stated that he presented the account in question to the defen- 
dant with certain notes due by defendant to plaintiff; that 
he did not tell him the amount of the account, but he did tell 
him the total amount of both ; that the defendant did not ex- 
amine the account, but said “he would call down the next 
Saturday at plaintiff’s store and settle or attend to it.” 

The Court instructed the jury, that upon this evidence the 
plaintiff was entitled to recover. 

Verdict for the plaintiff. Judgment and appeal. 


No counsel in this Court for plaintiff. 
G. Green, for defendant. 


Bartiz, J. The case of Shaw v. Allen, Busb. Rep. 58, is 
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very much like the present, and is decisive of it. The testi- 
mony of neither of the witnesses shows the acknowledgment 
of any certain debt from which a promise to pay it can be 
implied, nor does it furnish any data from which the acknowl- 
edgment and consequent promise to pay any certain debt can 
be deduced. Each of the witnesses states that he had notes 
as well as the account in question, in favor of the plaintiff 
against the defendant, and that the latter did not examine 
the account, nor was he told what was its amount. IIis reply 
tothe demand for the payment of the notes and account to- 
gether was, to the first witness, that he had claims against the 
plaintiff, and he would see him and settle ; and to the second 
witness, that he would call at the plaintiff’s store and settle 
or attend to it. Settle what? The notesoraccount? It may 
be assumed that he meant either or both. If it be taken that 
he meant either the notes or account, then of course, it is left 
altogether uncertain which he meant, and there cannot be im- 
plied a promise on his part to pay the account as a certain debt. 
If it be taken that he meant both notes and account, then it does 
not appear that he knew what the account was, for he neither 
examined it, nor was informed of its contents, nor even of its 
amount. His attention was not called to the account as a 
claim separate and distinct from the notes, and the law will 
not entrap him into an acknowledgment of it, and thence 
imply a promise to pay it, from his reply that he would call 
and settle, or attend to it. The defendant had said to the 
plaintiff’s first agent that he had claims against the plaintiff, 
and his response to the second shows that he was not willing 
to pay even the notes without further enquiry, and a credit 
for his counter claim. It would be going much too far to say 
that he admitted the correctness of a stale account which does 
not appear to have been exhibited to him, and of the amount 
of which he was not informed. We are unwilling to relax in 
the slightest degree the salutary principle established by all 
the later decisions of this Court, that “to repel the statute of 
limitations, there must be a promise to pay the debt sued on, 
either expressed or implied, and the terms used” (must be 
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certain of themselves or) “must have sufficient certainty to 
give a distinct cause of action, by the aid of the maxim, 7d cer- 
tum est quod certum reddi potest.” 


Per Curu. The judgment is reversed and a venire de 
nove awarded. 








EDWARD BURRAGE vs. JAMES M. CRUMP. 


A contract to:pay a certain sum, or return a lease within ninety days, wil!) 
be construed as a penal obligation, and not an agreement to pay the sum as 
stipulated damages. 


Tuts was an action of pest, tried before, his Honor, Judge 
Catpwe tt, at the Spring Term, 1856, of Montgomery Superi- 
or Court. 

The plaintiff declared on the following written contract: 
“Received of E. Burrage one lease on the Eli Russell Mine, 
for which I agree to pay him three thousand dollars or re- 
turn the lease in ninety days. Feb. 9th, 1854.” 

The plaintiff proved its execution and stopped his case. 

The defendant offered to prove that the lease on the Rus- 
sell Mine was valueless, or of small value, insisting that the 
sum mentioned in the contract was a penalty. This evidence 
was rejected by the Court, for which defendant excepted. 

There was a verdict and judgment for $3000 and interest. 
Appeal by defendant. 


No counsel appeared for the plaintiff in this Court. 
Ashe and @. C. Mendenhall, for defendant. 


Nasu, J. C. There is error in the Judge's charge and there 
must be a venire de novo. The action is brought on the con- 
tract set out in the bill of exceptions. Itis loosely expressed, 
but we gather from it that three thousand dollars was the con- 
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sideration to be paid for the lease of the Russel mine, with 
liberty to the defendant to repudiate the contract, if, at the 
end of ninety days, he should choose to do so, to be evidenced 
by a return of the lease. The breach assigned is, that the 
defendant did not return the lease at the end of the agreed 
time. On the trial below, the defendant insisted that the sum 
of $3000 was a penalty, and offered to prove that the mine 
was of little or no value. This evidence was rejected. The 
correctness of the opinion of the Court rested upon the ques- 
tion, whether the sum mentioned was a penalty, or liquidated 
damages. If the latter, the testimony was properly rejected ; 
it’ the former, there was error. Upon this question, the case 
ot Thoroughgood vy. Walker, 2 Jones’ Rep. 15, is decisive. 
The doctrine is elaborately examined by the Court, in their 
opinion. They say, “ in the case of an agreement to do, or to 
retrain from doing, any particular act, secured by a penalty, 
the penalty is in no sense, the measure of compensation, and 
the plaintiff must show the particular injury of which he com- 
plains, and have his damages assessed by the jury.” 

They further go on to say, that even in contracts where the 
parties in their agreement term the damages “ liquidated dam- 
ages,” the sum mentioned, to do justice between the parties, 
may be considered a penalty. Their language is, “that where 
the contract is such that the strict construction of the phrase- 
ology would work an absurdity or oppression, the use of the 
term ‘stipulated damages’ will not prevent the Courts from 
enquiring into the actual injury sustained, and doing justice 
between the parties.” Several cases are cited to sustain this 
position, Whether, therefore, the words liquidated damages 
ure used in the contract or not, if its strict construction is ab- 
surd or lead to oppression, the Courts will consider the suin 
mentioned a penalty, and not liquidated damages. This doc- 
trine is sustained by Sedgewick, on damages, 899. [is lan- 
guage is, the Courts, especially in this country, have gener- 
ally shown a marked desire to lean towards the construction 
which excludes the idea of liquidated damages, and permit 
the party to recover only the damages which he has actually 
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sustained. The language of the contract is not controlling. 
If the word penalty is used, it will never be construed as 2 
sum absolutely fixed ; but the reverse is by no means the case, 
and the phrase “liquidated damages,” has been often made 
to read “penalty.” To consider the sum mentioned in the 
contract as liquidated damages, would be absurd and oppres- 
sive on the defendant. We hold, therefore, that it isa pen- 
alty ; the injury to be compensated to the plaintiff by the 
jury, in damages equivalent to the injury actually sustained. 
Ilis Honor, therefore, erred in refusing the evidence tendered 
by the defendant. 

In this enquiry, it is not material to ascertain whether the 
evidence offered would have proved that for which it was 
offered. Being rejected, it is to be considered now, as if the 
mine was of little or no value. To give the construction to 
the contract that is contended for on behalf of the plaintiff, 
would lead to the absurdity of making the defendant pay 
$3000 for not returning the paper on which the lease is writ- 
ten; and it would be oppressive in the extreme. 

His Honor also erred in giving the plaintiff interest on the 
sum mentioned in the contract. See Devereux v. Burgwyn, 11 
Ire. 490, where the principle governing interest is discussed. 


Per Curtam. Judgment reversed and venire de novo. 








DUNCAN McCORMICK vs. CHRISTOPHER MUNROE. 


If two grants lap, and one of the claimants be seated on the lapped part, and 
the other not, the possession of the whole interference is in him who is thus 
seated. 

Une who has possession of the locus in quo, by reason of the lappage of his 
grant with an older adversary grant, may maintain trespass against one 
who enters under a grant younger than his. 


Action of TRESPASS, Q. C. F., tried before CaLpweEtt, J., at 
the Special Term (Feb. 1856,) of Cumberland Superior Court. 
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The plaintiff offered in evidence a grant from the State ‘to 
himself, for 500 acres of land, issued on the 15th of December, 
1845, described in the annexed plat by the letters A, B, C, D, 
E, F, G, H, P, Q, R, S, and proved that the defendant had 
committed a trespass within these boundaries in the winter of 
1853-4, by cutting and hauling therefrom a quantity of pine 
timber. It was proved that plaintiff took possession of the 
north part of this tract in 1850, and had continued the same 
to the commencement of this suit, but such possession had 
not actually extended south of the line D, Q. 
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The defendant offered in evidence a grant to John G. 
Blount, issued in December, 1792, represented in the above 
diagram by the figures 1, 2, 3, 4, and proved that it covered 
the locus in quo, but showed no connection by title or other- 
wise. between himself and the grantee. 
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The defendant next offered in evidence a State grant to 
himself, dated in the year 1848, for a part of the land em- 
braced in the plaintiff’s 500 acre grant, which part is indica- 
ted by the letters D, E, F, G, H, P, Q, and insisted that plain- 
tiff had no such possession as would entitle him to sustain the 
action of trespass. : 

The plaintiff contended that the defendant was a mere 
wrong-doer, and that therefore he was, as to him, in posses- 
sion and could maintain the action. 

Ife also insisted that he was in possession, as to Blount, and 
that put him in possession of every part of his land which was 
lapped on by Blount’s grant, which included the loeus in quo. 

His Honor charged the jury that, according to the above 
state of facts, the plaintiff was entitled to recover. Defen- 
dant excepted. 

Verdict for the plaintiff. Judgment and appeal. 


Strange, Shepherd, Kelly, and C. G. Wright, for plaintiff. 
W. A. Wright, for defendant. 


Barrie, J. Ifthe defendant were a mere wrong-doer, the 
entry of the plaintiffinto the land covered by his grant, would 
have put him into possession of the whole of it, as against the 
defendant, notwithstanding the outstanding title of Blount’s 
heirs ; Osborne v. Ballew, 12 Ire. Rep. 373 ; Myrick v. Bish- 
op, 1 Hawks’ Rep. 485. Whether the entry of the defendant 
claiming title under a junior grant will make any difference, it 
is unnecessary to decide, since there is another well established 
rule which shows that the plaintiff was in possession, as against 
Blount’s heirs. The rule is this: if two grants lap, and one 
of the claimants be seated on the lapped part, and the other 
not, the possession of the whole interference is in the former 
exclusively ; possession of a part of the land included in both 
deeds being possession of all of it. See Williams v. Miller, 
7 Ire. Rep. 186, and the cases there referred to. In the pre- 
sent case the grant to Blount covered the whole of the land 
included within the plaintiff’s grant, and there was, therefore, 




















- 





JUNE TERM, 1856. 335 





Jessup v. Johnston. 





a lappage co-extensive with the whole of the land granted to 
the plaintiff. Blount’s heirs were not in the actual posses- 
sion of any part of the land included within their ancestor’s 
grant, while the plaintiff was actually settled on a part of his. 
Ilis possession of a part was, therefore, as against Blount’s 
heirs, a possession of the whole ; and, we think, it follows as 
a corollary, that he had possession of the whole of the land 
within the boundaries of his grant, as against every person 
entering into any part of it under a junior grant, as well as 
against amere wrong-doer. The judgment of the Court below, 
being in accordance with this principle, is correct and must 
be aftirmed. 


Per Curiam. Judgment affirmed. 








JOHN M. JESSUP vs, ALEXANDER JOHNSTON. 


The fact that a father, finding himself overwhelmed with debts, conveys to his 
son negroes and other property worth $6000, in consideration that 
the son will undertake to pay debts amounting to only $4000, is of it- 
self a presumption of fraud; and when there was no rebutting circumstance 
it was the duty of the Judge so to tell the jury. 


Action of TroveER, tried before his Honor, Judge CatpweE 1, 
at the Spring Term, 1856, of Cumberland Superior Court. 

The action was brought to recover the value of a slave by 
the name of Pompey, which the plaintiff claimed title to un- 
der a deed executed by his father, Jonathan Jessup, on the 
2nd day of January, 1851. This deed recites that “ whereas 
Jonathan Jessup, the party of the first part, is indebted by 
several promissory notes, negotiable and payable at the bank 
in Fayetteville, amounting in all to the sum of $4060, which 
notes are endorsed by Amos Jessup, &c., (naming others,) and 
are now held by the Banks, in which they were respectively 
discounted, and whereas, the said Jonathan Jessup, being now 
in feeble health, is desirous to retire from business, and where- 
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as, John M. Jessup, the party of the second part, hath assum- 
ed the payment of the said notes, and agreed to substitute his 
own notes in discharge of those made at Bank by the said 
Jonathan,” and fer no other consideration expressed on the 
face, conveys the slave in question and seven other slaves, 
and some real property to the plaintiff. The value of this 
property was, at the time of this transfer, $6000. The plain- 
tiff was between twenty-one and twenty-two years of age; 
was a clerk in the store of his father, and was not the owner 
of any property. The subscribing witness testified that the 
father and son came to him and acknow ledged the execution 
of the deed, and that nothing more was said. 

One Taylor, who was one of the endorsers for the elder 
Jessup, testified, that a short time previous to the execution 
of the deed, the health of the elder Jessup became bad, and 
that he, with other of his endorsers, called on him and insisted 
that he should execute a deed or mortgage, conveying his ne- 
groes and real estate to secure them; that he agreed to do 
so, and this deed was made for that purpose. The elder Jes- 
sup, at the time of making this deed, was much involved in 
debt to the Banks, as well as to individuals. All the negroes 
conveyed remained in possession of the father, until after 
Pompey was sold by the defendant, and until about fifteen 
months before the trial. 

The value of the property was something over $6000, and 
the debts to the Banks about $4000 when this deed was made. 

The notes falling due in April, May, June and July, were 
renewed in the name of the elder Jessup, with the same en- 
dorsers; after that, they were renewed in the name of the 
plaintiff, with the same endorsers. When this substitution 
took place the notes were reduced to $2,700. The plaintiff 
had acted as his father’s agent in renewing his notes before 
the deed was made, and he attended to the renewal of those 
in the months mentioned above ; but who provided the funds 
for such renewal, whether the father or the son, did not 
appear. It appeared in evidence that three of the slaves 
conveyed in the deed had sold for $2,100, and the proceeds 
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applied to the bank debts. The residue of the slaves and the 
real estate were still unsold, though all the bank debts had 
been paid off, or nearly so. 

It was proved that the elder Jessup was engaged in mer- 
chandise at the execution of the deed, and some time in 1851 
he had the whole stock sold at auction, which brought $1,350; 
notes were taken on these sales, and a part of them handed 
to the plaintiff, and a part to the father; but in what propor- 
tion did not appear. The money which was collected was 
handed to the plaintiff, who gave a receipt, as clerk for his 
father. 

The defendant relied for his defence on judgments and ex- 
ecutions against Jonathan Jessup, under which, he, as the 
sheriff of Cumberland, made the sale in question. 

The Court charged the jury “that the disparity between 
the value of the property conveyed and the debts to be paid, 
was a badge of fraud, and that the amount left after the debts 
had been paid, or nearly so, taken in connection with this part 
ot the case, was a circumstance the jury ought to look at as 
indicative of fraud; that the remaining in the possession and 
enjoyment of the property by the elder Jessup, was a strong 
badge of fraud. The Court further charged that if the plain- 
tiff was under age and without property, when the deed in 
question was executed, that this was a badge of fraud. And 
the Court further charged, that if it was intended and agreed 
at its execution to be a mere security to save harmless the en- 
dorsers, that would make it fraudulent in law.” Plaintiff ex- 
cepted. 

The jury retired under this charge and remained out over 
twenty-four hours. The Court, thereupon, sent for them, and 
stated that “ upon reflection, he charged them that, looking at 
the testimony in this case, if they believed that the plain- 
tiff, being the son, was a mere clerk in his father’s store at 
the execution of the deed in question, but little over twenty- 
one years of age, without property or means of any kind, in 
this point of view, it was fraudulent in law.” Plaintiff excep- 
ted to this charge. 
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The jury rendered a verdict for the defendant. Judgment 
and appeal. 


Shepherd and Strange, for plaintiff. 
Wm. MeL. McKay, for defendant. 


Pearson, J. “ What constitutes fraud is a question of law. 
In some cases, the fraud is itself evident, when it is the prov- 
ince of the Court so to adjudge, and the jury has nothing to 
do with it. In other cases it depends upon a variety of cir- 
cumstances, arising from the motive and intent. Then, it 
must be left, as an open question of fact, to the jury, with in- 
structions as to what in law constitutes fraud. And in other 
cases there is a presumption of fraud which may be rebutted. 
‘Then, if there is any evidence tending to rebut it, that must 
be submitted to the jury. But if there is no such evidence, 
it is the duty of the Court so to adjudge, and to act upon the 
presunption.” Jlardy v. Simpson, 13 Lre. 132. 

In our case the substance of the charge was, that the evi- 
dence raised a presumption of fraud; that there was no evi- 
dence to rebut the presumption; and it was the duty of the 


jury to tind for the defendant, if they believed the evidence. 


The fact that a father, finding himself overwhelmed with 
debts, conveys to his son negroes and other property worth 
$6000, in consideration that the son will undertake to pay 
debts amounting to $4000 only, of itself raised a presumption 
of fraud ; for it is neither more nor less than a fraudulent gift. 
by an insolvent father to his son, of $2000, at the expense of 
his creditors; to say nothing of the other facts, that the son 
was only twenty-one or two years of age; had no property of 
his own; the debts were reduced to $2,700 before the name of 
the son was substituted for that of the father on the notes in 
Bank, and that the negro in controversy, and other property 
which had been conveyed by the father to the son, was stil] 
in hand, after the Bank debt was discharged. As there was 
no evidence to rebut this presumption, it was the duty of the 
Judge to instruct the jury that, if they believed the evidence, 
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the conveyance was fraudulent and void as against creditors. 
So, in McCorkle v. Hammond, 2 Jones’ Rep. 444, the fact 
that a father, being about to fail, conveyed a stock of goods 
to a son, who was under age, in consideration of his son’s 
notes for asum which wasa fair price for the goods, was held 
to amount to fraud; the fact that the father had included the 
son’s notes in an assignment, which he soon thereatter execu- 
ted in favor of certain of his creditors, being no evidence to 
rebut this presumption, inasmuch as the son could not be 
compelled, either in Law or Equity, to pay the notes. 

These cases all range themselves under the same head, that 
is, where there is a presumption of fraud and no evidence to 
rebut it. Lee v. Flannigan, 7 Ire. Rep. 741; Young v. Booe, 
11 Ire. Rep. 347, are instances of another class, where the 
presumption of fraud is rebutted by evidence explaining the 
circumstances, and showing that there was no fraud. 

The second charge of his Honor superseded what he had 
said in his former charge by taking higher ground against 
the defendant; and as we sustain him in that, of course it is 
not necessary to notice his former charge ; and the fact that it 
was liable to exception, as being too vague, and as assuming 
that the son was under the age of twenty-one, which was con- 
trary to the evidence, can make no sort of difference. 


Per Curiam. Judgment aftirmed. 





JARED PEAVEY vs. WILLIAM A. ROBBINS et ai. 


Inspectors of elections are, under the Act of Assembly, the exclusive judges of 
the qualification of voters, and, no corruption being charged or found against 
them, are not responsible for mere error in judgment. 


THis was an ACTION ON THE CASE, tried before his Honor, 
Judge CatpweLt, at the Spring Term of Brunswick Superior 
Court, 1856. 
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Plaintiff declared for a wrong and injury dgne him, by the 
defendants as inspectors of an election, in refusing to receive 
his vote. To show that he was entitled to vote, he called a 
witness, who testified that he knew the mother and grand- 
mother of the plaintiff, and that they were white women, 
also that he knew his father and grand-father ; that his father 
was a dark colored man with straight hair, and that his grand- 
father was a dark red-faced mulatto, with dark straight hair. 
Plaintiff also read in evidence a deposition, in which the wit- 
ness testified, that he knew the mother and the grand-mother 
of the plaintiff, and that they were white women; that he 
knew the grand-father and the father of the plaintiff; that his 
grand-father was a colored man, and his father had the same 
appearance. 

Ilis Honor charged the jury, that if the plaintiff’s grand- 
tather was half and half, that is, half white and half black, the 
plaintiff would be within the fourth degree, and could not re- 
cover. Further, that however this might be, he could not re- 
cover at all; for by the Act of Assembly, the inspectors were 
constituted the exclusive judges of the voter’s qualification, 
and were not responsible for mere error in judgment. If cor- 
ruption had been charged and proved, the case would be dif- 
ferent. Plaintiff excepted to this charge. The jury return- 
ed a verdict for the defendants. Judgment for them, and ap- 
peal by the plaintiff. 


No counsel appeared for the plaintiff in this Court. 
London, tor the defendants. 


Nasu, C. J. It is a general rule that no action can be sup- 
ported against a Judge or Justice of the Peace, acting judi- 
cially and within the sphere of his jurisdiction, however erro- 
neous his decision. See Floy and Barkee, 12 Coke 23; and 
Groenvelt v. Burnwell, 1 Lord Ray. 454. This doctrine has 
ever since been steadily pursued, as being essential to the in- 
dependence of those entrusted with judicial authority, by re- 
moving from their minds the peril of arraignment for every 
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judgment they may pronounce. See Cunningham v. Dil- 
liard, 4 Dev. ind Bat. 351, and Gov. v. McAfee, 2 Dev. 15. 
The defendants were inspectors of an election for members of 
the General Assembly, and refused to receive the vote of the 
plaintiff, and for this the action is brought. A question of the 
the admissibility of evidence as to his qualification as a voter 
urose in the course of the trial below, of which we take no 
notice, for the reason, that if his Honor was correct on the 
legal question decided by him, the other could not arise. By 
the Act of 1854, Rev. Code, ch. 52, sec. 10, after providing 
for the appointment of inspectors of elections, the law pro- 
ceeds: “and the inspectors shall have the sole and exclusive 
right to judge of the qualification of voters, &c.” By this 
Act the inspector has not only the ministerial right to hold 
the polls and receive the votes, but the judicial power to ad- 
judge upon the right of every man to vote at that precinct. 
It would be monstrous injustice, to hold him answerable for eve- 
ry error of judgment he might commit in discharging his duties. 
Every person appointed by the County Court is compelled 
to act, under the penalty of being guilty of a misdemeanor. 
See sec. 6 of the 52d ch. Ile must act on the spur of the oc- 
casion; he cannot stop to examine testimony, to see whether 
the applicant is entitled to vote ; it would retard the election, 
impede its progress, and in many instances, prevent any elec- 
tion at all. The inspector must rely upon that mode of 
proof, to which the Act has referred him—the oath of the 
voter—and of the effect of that he must necessarily, in the 
language of the Act, be the sole and exclusive judge. This 
very case furnishes an exemplification of the wisdom of the 
law, inmaking the inspectors the sole judges. Anobjection was 
raised to the right of the plaintiff to vote. Ile claimed to be 
2 white man wifhin the provisions of the law; it was alleged 
that he was of mixed blood, within the fourth degree, which 
excluded him from the right to vote. To establish the fact, 
one way or the other, the parties have been obliged to trace 
his pedigree, by witnesses, to his grand-father and grand-mo- 
ther. How was it possible for the inspector to investigate 

















342 IN THE SUPREME COURT. 





Schonwald v. Capps. 





the matter?- To hold them answerable for errgr in judgment, 
under such circumstances, would be preposterous. If, how- 
ever, the defendants were not, strictly speaking, judges of the 
fact which they decided, still they were acting judicially un- 
der a public law, and performing a public duty; and if they 
acted bona fide and to the best of their information, they are 
not answerable. There is no allegation or pretence of a want 
of good faith on the part of the defendants. 


Per Curiam. There is no error in the judgment below, 
and it is affirmed. 





JAMES T. SCHONWALD vs. GIDEON CAPPS. 


The provision allowed insolvent debtors, under the act of 1848, may lawfully 
be laid off to them after an issue of fraud is made up, and while it is still 
pending in Court. 


Issue of Fravup, tried before his Honor, Judge Many, at 
the Fall Term, 1854, of New-Ianover Superior Court. 

The issue in this case was made up under the act for the 
relief of insolvent debtors. Afterwards, and while this issue 
was standing on the docket for trial, the defendant procured 
the provision allowed to insolvents, under the act of 1848, to 
be laid off to him. Ire. Dig. Man. ch. 32. 

The plaintiff contended on the trial that this assignment 
having been made after the making of the issue, was inoper- 
ative, and that the defendant not having made a full surren- 
der as to the amount thus laid off, was not entitled to his dis- 
charge by taking the oath. Of this opinion was his Honor, 
who so instructed the jury, and a verdict was found for the 
plaintiff. 

Judgment for the plaintiff, and appeal by the defendant. 


London for plaintiff. 
Wm. A. Wright, for defendant. 
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Barrie, J. We are unable to discover any word, phrase 

or sentence, in the act of 1848 ch. 38, which prohibits a poor 
debtor from having the articles which the law exempts from 
execution, set apart for the use of himself and family, after a 
creditor has made up an issue of fraud with him. The writ 
of capias ad satisfaciendum creates no lien on the defendant's 
property, proprio vigore, and certainly no additional effect is 
given to it by the suggestion, on the part of the creditor, of a 
fraudulent concealment. The property still belongs to the 
debtor, as, indeed, is affirmed in the suggestion of the credi- 
tor. Being his, the act says, without qualification or restric- 
tion, that he may, by taking proper steps, have it set apart 
tor the benefit of himself and family, and then expressly ex- 
empts it from execution. Under the act of 1844, ch. 32, (Lre- 
dell’s digested manual, p. 118,) which contained similar pro- 
visions, it was held, in the case of the State v. ’loyd, 11 Ire. 
Rep. 496, that the debtor might apply and procure an assign- 
ment of the exempted articles to be made for him, at any time, 
even after a levy, before the property was changed or conver- 
ted by a sale. We merely remark in passing, that since the 
Revised Code went into operation, the assignment must be 
applied for and procured before a seizure of the property. 
tev. Code, ch. 45, sec. 8. The proceedings in the present 
case were taken under the provisions of the act of 1848, which, 
in this respect, are similar to those prescribed by the act of 
1844, and are not affected by the Revised Code. That these 
provisions in favor of poor debtors and their families ought 
to receive a liberal construction, will manifestly appear from 
the opinion delivered for the Court by Rurrmy, C. J., in the 
case of Dean v. King, 13 Ire. Rep. 25. Seeing nothing in 
the terms of the act, nor inits policy, which ought to res- 
trict the defendant, as was done in the Superior Court, we 
teel ourselves constrained to reverse the Judgment, and grant 
a venire de novo. 


Per Curiam. Judgment reversed. 
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8. C. STALLINGS vs. GEORGE G. GULLY, et. al. 





A judgment taken without the defendant being brought in by process or ap- 
pearing to the case, is void, and cannot be offered in evidence in a suit 
brought on it afterwards. 


Tus was an action of Assumpsir, commenced by warrant on 
a former judgment, before a Justice of the Peace, and brought 
by successive appeals to this Court. 

On the trial below, before Judge Person, a former judg- 
ment rendered by a Justice of the Peace, against the defen- 
dants, was offered in evidence. From the proceeding in 
which this judgment was obtained, it did not appear that the 
defendants, or either of them, had ever been cited to the trial, 
or served with notice of the day of trial, or that they, or any 
one for them, made an appearance at that trial. For this 
cause, and others appearing on the face of the proceeding, the 
defendants objected to the judgment’s being received in evi- 
dence; but it was agreed that it should be received, and a 
verdict rendered subject to the opinion of the Court, on a 
question reserved as to the admissibility of the evidence; with 
a further agreement, that if the Court should be against the 
plaintiff, on the point of law, a nonsuit should be entered, 
otherwise the verdict should stand. His Honor, on consider- 
ation of the question of law, being of opinion with the plain- 
tiff, so adjudged, and defendants appealed. 


Lewis, for plaintiff. 
Cantwell and G. W. Haywood, for defendants. 


Nasu, ©. J. In all proceedings of a judicial nature, it is 
necessary that the person whose rights are to be affected, 
should in some way be a party tothe proceedings. The cases 
affecting the revenue laws, in authorisirig summary judgment 
ie against delinquent collecting officers, are exceptions. It is 
i not sufficient for the Court to have jurisdiction of the subject 
K., matter in contest; they must also have jurisdiction of the per- 
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son. It is a clear dictate of justice, that no man shall be de- 
prived of his rights of person or property without the privi- 
lege of being heard. 

The action before us commenced by warrant, and is found- 
ed on a prior magistrate’s judgment. To sustain his action 
the plaintiff gave in evidence, the judgment as set out in the 
case. There was no evidence, by endorsement or otherwise, 
that the warrant had ever been served on the defendant, or 
that he had appeared to the case. Objection was made to 
the competency of the judgment as evidence ; but his Honor 
ruled it was competent, and gave judgment upon the case 
agreed, for the plaintiff. In this there is error. In the case 
of Armstrong v. IHarshaw, 1 Dev. Rep. 187, the Court say, 
the constitution and the laws of the country guaranty the 
principle that no freeman should be divested of a right by the 
judgment of a Court, unless he shall have been made a party 
to the proceedings in which it shall have been obtained.” 
Here, the defendant, as far as the case discloses, in the origin- 
al proceedings, was no party to them, either by service of the 
process or by appearance. 

But it is said that judgment was rendered by a Court hav- 
ing jurisdiction of the subject matter, and, until reversed, is 
still in full force, and cannot be impeached in this collateral 
way. The principle is correct. The judgment of a Justice 
of the Peace, acting within the range of his proper authority, 
though not a record, properly speaking, is a record to some 
purposes; it establishes, for instance, the state of the contro- 
versy between the parties, so that in an action on a contract, 
if against the defendant, to the effect that he owes the plain- 
tiff the money ascertained by it at the time of the rendition, 
and while unreversed, both parties are bound. But unfortu- 
nately for the plaintiff’s argument, that which he relies on as 
a judgmentis nota judgment. Though pronounced by a mag- 
istrate as such, it is absolutely void and of no effect. How- 
ever erroneous or irregular a judgment may be, yet, as long 
as it stands unreversed, it is the act of the Court and carries 
with it absolute verity. But if what is offered in evidence, 
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has only the semblance of a judgment, as if rendered by a 
Court having no jurisdiction, or against a person who has had 
no notice to defend his rights, it is nota judgment. Jennings 
v. Stafford, 1 Ire. 404. Whenever, therefore, a judgment 
at Law or a decree in Equity, is offered in evidence, it is re- 
quisite to set forth so much of the pleadings and orders as to 
show that the one was pronounced and the other given in a 
cause properly constituted between the parties. Wlliamson 
v. Ledford, 10 Ire. Rep. 198, reaffirmed in Lyerly v. Wheeler, 
11 Ire. Rep. 288. The original judgment, therefore, upon 
which the action is brought, being absolutely void, was, in 
Law, no judgment, and in admitting it in evidence there was 


error, 


Per Curiam. Judgment reversed, and judgment of 
non-suit. 





W. D. PEARSALL et al. EX’RS. vs. GEORGE E. HOUSTON AND 
JESSE BUTTS. 


A presumption of payment arising from length of time in favor of one of sev- 
eral obligors, is a payment as to all. 

A declaration of the principal obligor that he had paid the debt to one of his 
sureties, does nét rebut the presumption that it was paid by the surety. 


Appear from the last Superior Court of Duplin, tried be- 
tore his ITonor, Judge Saunpers. 

Tis was an action of pest commenced by a warrant before 
a justice of the peace, and brought to this Court by successive 
appeals. The plaintiffs declared on a promissory note execu- 
ted by the defendant Ilouston, Jesse Butts and William I. 
Rhodes to the plaintiff’s intestate, which became due in Janu- 
ary, 1840. In November, 1843, a warrant was returned be- 
fore a justice of the peace for the debt in question, when 
Ifouston admitted the note to be just, and judgment was 
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waived. upon. the defendant’s promise to arrange it. After 
the lapse of ten years, the defendant was again warranted, 
when he said he would not pay the debt twice. The plaintiff 
asked him if he said he had paid the debt to them; to which 
he replied, no, but he had paid it to Jesse Butts, one of the 
sureties, It appeared-that Butts had the means of paying the 
debt up to 1845 or 1846. The other surety was good up to 
the year 1842, when_he died. 


The defendants relied upon the presumption of payment 
arising from the length of time. 

The Court charged the jury, that to repel the presumption 
of payment which the law raised from the length of time, it 
was necessary to show an acknowledgment, partial payment, 
or that the defendant had not the means of payment; an as- 
sertion that he had paid the debt.at some time not specified, 
not to the plaintiffs, but to-one of his sureties, was not suffi- 
cient; that if the jury believed Batts had the ability to pay, 
the. presumption was not repelled, and the defendants were 
entitled to their verdict. Plaintiffs excepted, 

Verdict for the defendants. Judgment and appeal by 
plaintiffs. 


W. A. Wright, for plaintiffs. 
No counsel appeared for defendants in this Court. 


Barrie, J. It is settled that the payment of a bond can- 
not be. presumed as to one of several obligors, while it is re- 
butted as to the others; payment as fo one, whether actual 
or presumed, being payment as to all. J/eKeethan v. At- 
kinson, 1 Jones’ Rep. 421; Lowe v. Sowell, ante, 67. It 
cannot be doubted that: in the present case the presump- 
tion of payment arose in favor of Jesse Butts, one of the sure- 
ties, who was fully able to pay the bond for five or six years 
after it felldue. See McAtnder v. Littlejohn, 1 Ire. Rep. 66, 
and Wood v. Deen, Ibid 230. The declaration of the defen- 
dant, so far from being an acknowledgement that Butts had 
not paid the debt, rather tavored the presumption that he had. 
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It is a little singular too, that the plaintiff; who waived a 
judgment in his favor in 1842, upon a promise by the defen- 
dant to arrange it, should have taken no other steps to collect 
the debt for ten years. That, too, favors the presumption 
that Butts had done his duty in paying over to the plaintiff 
the money which he received from the defendant, to be ap- 
plied in discharge of the debt. The presumption in favor of 
one of the obligors is a payment as to all. The judgment is 
aflirmed. 


Per Court. Judgment affirmed. 








\ 
STATE vs. JIM, A SLAVE. 


The master of a slave on trial for a capital felony, is a competent. witness in 
his behalf. 

It is only where evidence is ruled out on account of the matter, and not where 
a witness is objected to and rejected on the ground of incompetency, that 
it is necessary to set out in the statement of the case, what the party ex- 
pected or offered to prove. 


Inpictment for assault on a white female, with intent to coim- 
mit a rape, tried before his Honor, Judge Pxrrson, at the last 
Spring Term of Johnston Superior Court. 

In the course of the trial below, the prisoner’s counsel of- 
fered the wife of the master of the slave, as a witness in his 
behalf. The State objected to her on the ground of incompe- 
tency by reason of interest; and the Court having sustained 
the objection and excluded the witness, the defendant’s coun- 
sel excepted. Verdict for the State. Judgment and appeal 
by the defendant. 


Attorney General, for the State. 
Cantwell, for the defendant. 


Pearson, J. On the trial of a slave for felony, is the mas- 
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a competent witness in behalf of the prisoner? The question 
has never been decided in this State: Of course there is no 
case in point in the English books. Many of the slaveholding 
States have statutes giving a compensation to the master, so 
that the question could not arise in these States, and we are 
not aware of a decision in any of the States ; so we are left to 
solve the question by a recurrence to principle. 


The rule, that no one is competent as a witness in behalf of 
a party in whose success he has a pecuniary interest, is based 
on the idea, we are all so frail—so much under the influence 
of our own interest, that we are not to be trusted when it is 
at stake ; for, the love of truth, the pride of character, the ob- 

-ligation of an oath, the searching power of cross-examination, 
and the scrutiny of ajury, are not sufficient guarantees against 
the blighting effect of its influence. 

We are told, the Common Law is “the perfection of rea- 
son ;” it is the wisdom, not of one man, but of many men put 
together. That this small estimate of the integrity of man- 
kind should be adopted by the “wisdom of ages” as a foun- 
dation for a rule of evidence, is most humiliating; and it is 
a relief to know, that this conclusion is not an unbiased judg- 
ment upon the naked question, but has, in a great measure, 
been controlled and brought about by collateral circumstan- 
ces. Any one who reads the “State Trials,” and the old wri- 
ters upon evidence, Gilbert and McNally, will find that the 
rules of evidence were longer in being settled than any other 
part of the common law, and will not be surprised that Lord 
Mansfield, in Low v. Joliffe, 1 Wm. Black. 366, declared on 
a trial at bar, that “the Court did not sit there to take its 
rules of evidence from Siderfin and Keble.” The civil law 
carried the rules of exclusion much further than pecuniary in- 
terest, excluded father and son, patron and client, guardian 
and ward, &., mutually, from giving evidence for each other. 
Many of the old rules of evidence “were drawn from this 
quiver,” and the common law Judges unconsciously allowed 
the subject to be influenced by the doctrines of the civil law, 
and failed to discriminate between rules of evidence fit and 
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proper for a fixed tribunal, where all questions of law and 
tact were decided by a single Judge, and the evidence is in 
writing, where the oath of one man looks as good as another, 
and atrial by jury, where the witness gives his testimony 
face to face, so that the jury may “mark his manner,” and pass 
upon his credibility. See State v. Williams, 2 Jones’ Rep. 
257; Bottoms v. Kent, ante 154; Best on the principles of ev- 
idence. 

There was still another circumstance which embarrassed the 
subject. In early times the jury were witnesses, and gave 
the verdict upon their own knowledge of the facts. Of course 
it was then proper to exclude not only those who had pecuni- 
ary interest, but all the “kith and kin” of both parties. In 
the course of time this feature of jury trials was changed, and 
the verdict was to be rendered according to the evidence giv- 
en to the jury by witnesses. This was the time for mak- 
ing a corresponding change in. the rules of evidence ; but it 
is hard to get rid of old notions, particularly in the action of 
Courts. After much struggling, the rule which excluded as 
witnesses parent and child, and others whose connection raised 
a presumption of bias from affection and other causes, was 
modified so as to allow it to go their credit and not to their 
competency; but the exclusion from pecuniary interest was 
adhered to, and after many conflicts and changes, was settled 
in Lord Kenyon’s time within these narrow limits—the inter- 
est must be a direct, certain, legal, pecuniary interest in the 
event of the case. Bestv. Baker,3 T. R. 27; Smith v. Prager, 
7 T. R.60. Even under these restrictions it was felt that the 
rule was still liable to many objections ; although it excludes 
falsehood, in as many cases it excludes the truth. To define 
by a general rule the influence which interest in the event of 
a case, will exercise on the mind of a given individual, is be- 
yond all human power; on some, the slightest interest 
will act so as to produce perjury; on others, the greatest 
will be powerless. There was also necessarily a degree of in- 
consistency and incongruity in applying it; an heir apparent 
is a competent witness for his father, although the whole es- 
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tate be at stake, but he is incompetent if he has a pecuniary 
interest to the amount of one cent. It was impossible to fix 
any limit in regard to the amount; so of necessity, according 
to the rule, any interest, however small, will exclude. Asa 
salvo to this, itis held that the witness may make himself 
competent by executing a release, which the party is obliged 
to accept, and as a further salvo, it is said time, and again, (as 
if the rule needed some apology,) where there is any doubt as 
to its application, the Court will ean to the admisibility of the 
evidence, and allow it to affect the credit and not the com- 
petency of the witness. By a recent statute in England, the 
rule of exclusion on the ground of interest is abolished, and 
in all cases the matter goes to the credit. 


These remarks are made, not with a view of intimating that 
the rule is not too well established here to be abolished with- 
out the aid of the Legislature, but simply for the purpose of 
defining its limits and of tracing it back to its origin, so as te 
support the position, that it ought not to be extended to new 
cases, but be confined to cases where it has been already ay- 
plied, and where the principle on which it is founded exactly 
tits the case. 

Is there nothing in the difference between a trial where 
property is involved, and a trial: where human life is at stake, 
to make a distinction in the application of this rule, so far as 
it relates to a witness called in behalf of the prisoner? The 
idea, when a prisoner calls a witness to prove his innocence, 
who, it may be, is the only person on earth to whom a fact is 
known that will save his life, that he must be repulsed by the 
cold announcement, “he is your master—he has an interest 
in saving your life, and at all events he is liable for the costs 
of this prosecution, and, therefore, has a pecuniary interest 
which makes him incompetent, so he cannot be heard in your 
behalf,” shocks all the best feelings of our nature, and extorts 
the exclamation, “ This ought not to be a rule of evidence !” 

Frail as human nature may be, dollars and cents shoul: 
not be weighed in the balance with life. It cannot be pre- 
sumed that the “almighty dollar” is so controlling in its in- 
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fluence, as to overcome all other considerations. Our inves- 
tigation satisfies us that the rule of exclusion, because of pect- 
niary interest, has not been applied to a ease like the present, 
and we are clearly of the opinion, that the principle of the 
rule is not applicable. Hernprrson, C. J., than whom, I will 
tuke occasion to say, there has not been a more profound 
thinker, or one of whom it can with more justice be said, 
“felie qui potuit rerum cognoscere causas,” since the days of 
Iiaywood, (State v. Aimbrough, 2 Dev. 438,) expresses the 
opinion, that in a capital case the rule which excludes a wit- 
ness on the ground of pecuniary interest, does not apply, and 
that one who would become entitled to an estate at the death 
of the prisoner, was a competent witness against him. He 
suys, “it is admitted that where property only is at stake, 
where that only is the subject of controversy, it is the pre- 
sumption of law that interest in the event, will, with most 
men, overcome the love of truth. The law, therefore, acting 
upon that presumption, excludes a/2 who are so interested, 
from being witnesses ; as general rules are formed for major- 
ities ; but we are unwilling to acknowledge that where life is 
at stake, where the injury infticted by the perjury is a murder, 
the most cold-blooded and deliberate which can be imagined, 
that the law makes any such presumption. Although there are 
heings in whom interest (I mean pecuniary interest) would 
thus operate, they are rare exceptions to the nature of man, 
and general rules are not predicated on exceptions.” 

The testimony of the master cannot be excluded without 
manifest inconsistency. The slave is put on trial as a Auman 
being: entitled to have his guilt or innocence passed on by a 
jury. Is it not inconsistent, in the progress of the trial, to 
treat him as property, like a chattel,—a horse, in the value of 
which the owner has a pecuniary interest which makes him 
incompetent as a witness? And as respects the master, is it 
not enough, that in the exercise of the right of eminent do- 
main, his property should be forfeited to the public without 
compensation, and he should be made liable for the costs? 
Must insult be superadded by saying to him, “you have a 
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pecuniary interest, and, therefore, cannot be trusted ; so, we 
must also take from you the poor privilege of being heard in 
behalf of your slave, and of having your credit passed upon 
by the jury?” 

So much upon the principle of the rule; let us now look 
to analogy. A father has an interest in the services of 
his child until he arrives at the age of twenty-one; it is a 
pecuniary interest which the law protects by giving an action 
“per quod servitium amisit,” (indeed it is the gravamen of 
the action for seduction,) but the father is a competent wit- 
ness in behalf of his child; so a master has a pecuniary inter- 
est in the service of his apprentice, indeed he has a property 
in him, qualified, it is true, for he cannot assign it, but he can 
maintain an action for harboring him or otherwise depriving 
him of his services; yet, a master is a competent witness in. 
behalf of an apprentice who is on trial for an offence which 
may subject him to imprisonment, transportation or death, in 
either of which events the master will suffer pecuniary loss. 
Where, then, is the principle or the analogy which makes the 
master of a slave incompetent? What is to be the limit of 
the rule? Is one who has a negro hired for a year, incompe- 
tent to give testimony in his behalf, eecause, by a conviction, 
he will lose his services ? _ 

Our attention was called in the argument, to State v. Charity. 
2 Dev. 543. The decision is, that a master cannot be offered 
by the prosecution to prove the confessions of a slave. Rvr- 
rin, J., puts his opinion on the ground of a personal privilege 
of the master not to be compelled to give evidence against 
his interest. Haut, J., puts his opinion on the ground that 
that the master is a party, or a guasz party, to the record, and 
so cannot be compelled to give evidence. Hz»npxrson, C. J., 
puts his opinion on the ground, that confessions of a slave to 
his master ought to be excluded, on a presumption that they 
are not voluntary, owing to the relation of master and slave. 
It is true, Rurrix J., expresses an opinion, that a master is 
not a competent witness for a slave on account of his pecuni- 
ary interest; but Henprrson expresses an opinion that he is 
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competent, and the rule of exclusion for interest does not ap- 
ply; so, there is dictum against dictum, which, as in cases of 
estoppel “leaveth the matter at large.” The decision in re- 
gard to the point presented by the case, ismuch weakened by 


the fact, that the Judges do not agree as to the ground on which 
it is put. Rvrrim, after arguing the question, says: “I think, 
therefore, a master cannot be a witness for his slave. It fol- 
lows he ought not to be forced on the other side.” Why it 
* follows” is not stated. If we assume that a master is incom- 
petent to give evidence on fhe side of his interest, for his 
slave, it “follows” that he would be incompetent to give ev- 
idence on the side of his interest against his slave, (if such a 
case could be supposed.) But it does not “follow” that he 
would be incompetent to give evidence against his interest, 
either for or against the slave, or, that he ought not to be 
compelled to give evidence, although against his interest; for 
it is settled that one may be compelled to give evidence 
against his interest, unless he will incur a forfeiture or penal- 
ty. On the whole, “Charity’s case” leads to no satisfactory 
result. 


In our case, the wife of the owner was offered as a witness ; 
we have treated it as presenting the same question as if the 
master had been offered. If there be any distinction, it is 
not necessary to inquire into it. 


It has been suggested, that it should appear in the state- 
ment of the case, what the witness was called to prove, so as 
to show that her evidence was material. We should regret 
exceedingly to be obliged, because of an omission of this kind, 
to deprive the prisoner of another chance for his life, as we 
know how cases are made up for this Court from the notes of 
the Judges; but we think the suggestion is not well founded. 
Where a witness is objected to, and rejected on the ground 
of incompetency, we assume tlsat the witness would have been 
rejected, no matter how material the evidence might have 
been. Itis only where evidence is ruled out on account of the 
matter, that it is neeessary to set out in the statement of the 
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case, what the party expected or offered to prove, so as to en- 
able the Court to judge of its materiality. 


Per Curtam. Judgment reversed, and venire de novo. 








STEPHEN W. COTTEN, EX’R., vs. JOHN T. DAVIS. 


The addition of “executor” to the name of a party to a suit is merely sur- 
plusage, and does not prevent a plaintiff from recovering in his own right. 


Action of TroveEr, tried before his Honor, Judge Dick, at 
the Spring Term, 1856, of Chatham Superior Court. 

The action was brought by the plaintiff as the executor of 
Mrs. Anne Cotten, for the conversion of a negro woman, Peg- 
gy, and her children. 

‘ The mother of the slave, Peggy, was bequeathed to Mrs. 
Cotten by her husband, Roderick Cotten, who died in 1827. 
Mrs. C. was one of the executors of this will. 

Mrs. Anne Cotten died in 1847, leaving a will, in which 
she bequeathed Peggy and her children to the plaintiff, and 
he is therein constituted the sole executor. The plaintiff, in 
1851, demanded the slaves of the defendant, and brought this 
suit in 1853. 

In 1815, Roderick. Cotten gave the mother of Peggy to 
Richard C. Cotten, who retained possession of her and her 
children until 1853, when the defendant intermarried with 
Elizabeth, the daughter of R. C. Cotten, and Peggy and her 
children were given off to them. 

There was evidence tending to show that the defendant 
had assented to the legacy in the slaves bequeathed by his 
mother’s will, and his Honor was called on by the defendant’s 
counsel to charge the jury, that if they should believe he had 
thus assented, his form of action had been misconceived, and 
he could not recover; that he should have sued in his indi- 
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vidual character and not as executor, and his Honor did so 
charge. Plaintiff excepted. 


Under this, and other instruction not material to be noticed, 
the jury found a verdict for defendant, and the plaintiff ap- 
pealed. 


Winston and Wash, for the plaintiff. 
Bryan, Phillips and Haughton, for defendant. 


Nasu, C. J. It is well settled, that where an executor 
sues upon the possession of his testator, he must sue as execu- 
tor, because he must make profert in his declaration of his 
letters testamentary ; and where he sues upon his own posses- 
sion, he must declare in his own name, because his possession 
has fixed him with assets. It is equally well settled, that 
when the executor sues “ as executor,” when in fact the action 
is brought on his own possession, the words “as executor” are 
considered as mere surplusage. //ornsey v. Dimocke, 1st 
Ventris 119; Comyns’ Digest Pleader, (2 D. 1.) It is not 
a question of amendment; there is no necessity for strik- 
king out the words ; the Court consider them as not being in 
the declaration. If then the plaintiff did assent to the legacy 
to himself, the action is well brought. Upon this point, (that 
of the form of action,) his Honor left it as a question of fact to 
the jury, to say whether there had been an assent on the part 
of the plaintiff to the legacies to him, and instructed them if 
they found an assent, then their verdict should be for the de- 
fendant. The prayer of the defendant was for an instruction, 
that the evidence proved an assent, and if so, prayed the 
Court to charge the jury that the form of the action was mis- 
conceived. We have shown that if there was an assent, the 
action was not misconceived ; in this part of the charge there 
is no error. Upon the other points ruled by his Honor, it is 
unnecessary to remark; they were in favor of the plaintiff, the 
appellant, and of course, he has no cause of complaint; the 
ruling, however, we may say, was entirely correct. 
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For the error with respect to the form of the action, the 
judgment is reversed, and a ventre de novo awarded. 


Per Curiam. Judgment reversed. 





ANNIS BAILEY et al. vs. HENRY P. BRYAN. 


Where an appeal is refused by a magistrate on frivolous ground, the remedy 
is by recordari. 

Proceedings under the statute concerning fences, R. C. ch. 48, s. 3, against the 
occupants of premises insufficiently fenced, must strictly pursue the statute, 
and they will be strictly construed. 

The report of the freeholders in such a proceeding, should embrace only dam- 
ages for the particular injury complained of in the warrant, and the judg- 
ment of the magistrate should be for such damages only. 


Tuts was a petition for a writ of rEcorDARI, supersedeas 
and restitution, heard by Prrson, Judge, at Spring Term, 
1356, of the Superior Court of Law for Pitt County. 

Petitioner was summoned, and on the 19th November, 1855, 
appeared before a magistrate in said county, to answer the 
defendant, for that “a certain cattle, the property of the com- 
plainant, was unreasonably abused and greatly injured ; and 
killed one oxen, and that the sarme was done by the said An- 
nis Bailey and others, or by their connivance and procurement, 
upon the premises of Annis Bailey; field not enclosed with 
any sutticient and lawful fence.” Upon this warrant being 
issued, and-on the same day, the freeholders proceeded to 
view and assess, ete., and put the damages at fifty-six dollars, for 
that the present plaintiff “did unreasonably abuse and great- 
ly injure a certain steer, cowand calf, and killed also a valua- 
ble steer, the property,” &e. 

Judgment was not pronounced upon this report until the 
30th November following, and then, it was “adjudged that 
the defendant did make default as set forth in the plaintiffs 
complaint ;’ whereupon “judgment is therefore rendered 
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against the said defendant, in favor of the plaintiff, for the 
sum of fifty-six dollars, and costs of suit.” 

On the 10th December, an execution was levied upon the 
personal property of the present plaintiff, and the proceeds of 
the sale of the same, applied in satisfaetion of the above judg- 
ment. 

The petition for the recordari, &c., is of date the 4th Feb., 
1856. The petitioner charges under oath, that at the time of 
the rendition of the judgment, application was made in the 
usual manner for an appeal; but the magistrate refused the 
appeal, on the ground, as he alleged, “that he did not have 
his forms with him.” 

Upon the return of the writ and record to the Court below, 
the plaintiff’s counsel suggested various errors, and upon the 
consideration of them, his Honor, being of the opinion, that’ 
the judgment of the magistrate was erroneous, reversed an« 
set the same aside, and awarded restitution of the monies col- 
lected by execntion, of the plaintiff, under it, and thereupon 
the defendant above named appealed to the Supreme Court. 


Rodman, for the plaintiff. 
The Attorney General, for the defendant. 


Barriz, J. The writ of recordari is used here as it well 
may be, as a writ of false judgment. Parker v. Gilreath, 6 
Ire. Rep. 221; Avarney v. Jeffries, 8 Ire. Rep. 96. 

Among the errors assigned by the plaintiff, there is one so 
obviously fatal to the judgment given by the justice, as to 
render unnecessary the notice of any other. The-Act under 
which the proceedings were had, confers a special jurisdiction 
upon a justice of the peace and two freehvlders, who are to 
view the fences of the person against whom the complaint is 
fade, and in a proper case, to estimate the damage done to 
the stock of the party injured. See Rev. Stat. ch. 48, ss. 2, 3 ; 
Rev. Code ch. 48, ss. 2, 3. This authority being under a pro- 
ceeding so contrary to the proceedings of the common law, 
must be strictly pursued, and the report of the justice and 
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freeholders must be certified under their hands as the found- 
ation of the judgment to be rendered thereon by the justice. 
This report ought to embrace only the damages for the par- 
ticular injury complained of, and the judgment should be for 
such damages alone. 

Here, the complaint set forth in the warrant of the justice, 
was for abusing and killing “a certain cattle” and “ one ox- 
en,” whereupon the justice and freeholders ascertained and 
reported that the plaintiff had been damaged by the defend- 
ant, who “did unreasonably abuse ‘and greatly injure a cer- 
tain steer, cow and calf, and killed also a valuable steer,” the 
property of the plaintiff. 

The whole amount of the damages is stated to be fifty-six 
dollars, and the report bears date the 19th November, 1855. 
Afterwards, on the 30th day of the same month, the justice 
rendered a judgment for that amount, in which no reference 
is made to the report, but it is expressed to be for that “ the 
defendant did make default, as set forth in the plaintiff’s com- 
plaint.” 

It is manifest in this view of the proceedings, that the jus- 
tice and freeholders transcended their power in undertaking 
to assess damages for injuries of which there was no com- 
plaint made, and therefore, the judgment given by the justice 
for the amount of such assessment, while it professes to be for 
“the default as set forth in the pfaintiff’s complaint,” must be 
erroneous. For this error in the proceedings, without noticing 
any other, the judgment of the Superior Court reversing the 
judgment given by the justice is aflirmed. 


Per Curis. Judgment affirmed. 








Doe on dem. of WM. H. STEPHENS AND WIFE ei al. vs. GEORGE R. 
FRENCH. 


A copy of a will, dated in 174i, found in the office of the Secretary of State, 
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having three witnesses, and otherwise in proper form to passland, is admissi- 
ble in evidence, under the Act of 1852, though there is no other evidence 
of its probate. 


Tims was an action of EsEcTMENT, tried before his Honor, 
Judge Person, at the Special Term, July, 1856, of Brunswick 
Superior Court. 

The action was brought in the Superior Court of New Han- 
over, for alot in the town of Wilmington, and removed, on af- 
fidavit, to this county. The lessors of the plaintiff claimed 
title to the land descriVed in the declaration, through one 
Joshua Grainger, and offered in evidence a copy of a paper, 
that purports to be his last will and testament. This copy is 
certified by the Secretary of State as “a true and perfect 
copy of a will, drawn off from the original on file in this of- 
fice.” This instrument bears date 29th June, 1741, and is 
signed with the name and seal of J. Grainger, and purports to 
be attested by three witnesses. 

On the trial below, the defendant ohjected to the introdue- 
tion of this paper, and his objection was sustained by the 
Court, whereupon the plaintiff submitted to a non-suit and 
appealed. 

The following is the 12 sec. of 44 chapter Rev. Code, pase- 
ed in 1852: “ Copies of wills filed or recorded in the office of 
the Secretary of State, attested by the Secretary, may be giv- 
en in evidence in any Courf, and shall be taken as sufficient 
proof of the devise of real estate, and are declared good and ef- 
fectual to pass the estate therein devised, in the same manner as 
if such wills had been duly proved and recorded in the Coun- 
ty Court.” 


London and Strange, for plaintiff. 
W. A. Wright, for defendant. 


Pearson, J. Before the Act of 1852, (Rev. Code ch. 44, 
sec. 12,) the execution of a devise, as distinguished from a 
will of personalty, was required to be proven by “ the oath of 
witnesses” in the Court of Pleas and Quarter Sessions of the 
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county where the land issituate. Drake v. Merrill, 2 Jones’ R. 
368; Ward v. Hearne, ante, 326 (at this term.) That Act 
changed the law and makes an exception to the general rule 
in certain cases. Under an old statute, 1715, the jurisdiction 
of the Ecclesiastical Court in England, in regard to the pro- 
bate of wills of personalty, granting letters of administration 
and letters testamentary, &c., is given to the Governor and 
Council, &c., and the original wills are directed to be filed 
in the office of the Secretary, which was the same as the pre- 
sent Secretary of State. This law, and the practice under it, 
of filing original wills in the office of the Secretary, continued 
until the year 1777, when the jurisdiction was transferred to 
the Court of Pleas and Quarter Sessions of the several coun- 
ties, and it is provided, “all original wills shall remain in the 
clerk’s office among the records of the Court,” &c. Rev. 
Code ch. 119, sec 19. None of the old wills found in the ar- 
chives of the office of the Secretary of State, and filed therein 
between the years 1715 and 1777, were proven in the manner 
required, so as to make them valid as “devises of real es- 
tate,” or at least there remained no direct and sufficient evi- 
dence of the fact of their having been so proven ; for, as we 
have seen, the Act of 1715, only provided a mode of proving 
them as wills of personalty, and it was the object of the Act 
of 1852, to make the fact of a will being found filed in the 
archives of the office of the Secretary of Stateyor recorded 
there, sufficient evidence of its execution as a “ devise of real 
estate,” and also to make a copy, certified by the Secretary, 
competent evidence of the devise. It is clear that the Legis- 
lature had power to make such a provision ; and, from the gen- 
eral words used, we are led to the conclusion, that the pro- 
per construction embraces all papers purporting to be wills 
of real estate, and appearing upon their faces to have been 
executed with the solemnities required by law, and which 
were filed in the Secretary’s office during the time it was 
the proper place of deposit, that is, from 1715 to 1777. The 
words of the Act are broad enough to take in a will filed in the 
office of the Secretary of State since 1777; but a proper con- 
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struction requires a restriction: to wills filed before that time ; 
because, after that, a different place of deposit was fixed by 
law, and there was no’authority for filing them with the Sec- 
retary, and a broad construction would reach beyond the mis- 
chief intended to be remedied. So, the words are broad 
enough to take in a will, although it appears on its face not 
to have been executed with the solemnity required by law, 
as if there be only one attesting witness; but.a proper con- 
struction, we think requires a restriction to such wills as ap- 
parently were properly executed to pass real estate. 

It is insisted that there should be a further restriction-so as 
to contine the act to wills that were proven before the Gov- 
ernor and council, under the act of-1715.. We can see no suf- 
ficient reason for adopting this construction.. 1st, There’ is 
no such restriction in the words of the act, and if such. had 
been the intention, it is reasonable to expect that express words 
would have been used. 2nd, The act of 1715 authorised the 
probate of the instrument, only as a will in respect to person- 
alty. The probate, therefore, had no. tendency to establish 
the fact that it was executed in a manner suflicient to pass real 
estate ; so in regard to the validity of thé instrument asa 
devise, it was wholly immaterial whether it had been proven 
as a will of personalty or not;-and the purpose is obviously 
more effectually answered. by the restriction made above to 
wills, which on their faces appear to. have been properly ex- 
ecuted to pass real estate... 3rd..The mischief intended. to be 
remedied extends to all old wills found in the Secretary’s of- 
tice, without regard to the fact whether they had been proven 
as wills of personalty or not. 

In this case the will purports to have been executed on the 
29th of June, 1741, in the presence of three attesting witness- 
es, and was filed in the office of the Secretary of State. We 
are of opinion that the act of 1852 makes this sufficient evi- 
dence of its execution, and allows.a certified copy to be read. 


Per Corian. There is error. Venire de novo. 
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IREDELL WILLIAMS vs. ALFRED THOMPSON. 


A agrees with B, that if B will furnish him with evidence in a suit to estal- 
lish a particular fact, he will pay him $100. B furnishes a deposition 
proving the desired fact, but the commission under which it was taken was 
not returned, so that the depusition was useless: held that B could not 
recover on this contract. 


Tis was an action of assumpstr, tried before Person, Judge. 
at the Spring Term, 1856, of the Superior Court of Nash 
County. 

The plaintiff declared upon a special contract contained in 
the following letter from the defendant to him: 

“Tosxor Depot, N. C., July 14th, 1848. 

Dear Sir :—I wish you to procure me the testimony of Al- 
len T. Williams’ marriage, in the State of Tennessee, previous 
to the year 1827. The charge, for procuring this testimony, 
of $100, I think is high, and so my lawyers think, but they 
advise me to give it, and I hereby promise to do so whenever 
such testimony is forwarded. The children have nothing in 
hand, and I shall not be in funds until we bring Flowers’ ad- 
ministrator to an account. This evidence will doit. I be- 
lieve I could get along without it, but this will remove all 
doubt. Write me the time and place where you will take 
the deposition, in order that I may give notice to the ad- 
verse party. As soon as I get your letter I will give the 
notice, and send you a copy and a commission with the form 
of the questions to be asked.” 

The Clerk of the Court proved that he sent a commission 
to the plaintiff, and afterwards a deposition came to his oftice. 
but the commission was not returned with it. This deposition 
was read, and it contained the evidence which the plaintitt 
was requested to procure. The Clerk further stated, that soon 
after it came, the defendant called at his office, and said it was 
the very evidence he wanted; he had promised to pay Wil- 
liams $100; he thought it was high, but he would be as good 
as his word if the suit was decided in his favor. It was also 

6 











364 IN THE SUPREME COURT. 





Williams v, Thompson. 





proved that when the plaintiff was informed that the deposi- 
tion was defective for want of the commission, and was reques- 
ted to supply it, he refused to do so unless $50 more was 
paid him. The suit was afterwards compromised. 

Upon these facts, the defendant contended that the plain- 
tiff could not recover, because the commission was not return- 
ed with the deposition, and the plaintiff, therefore, had not 
performed his contract. The question was reserved by the 
Court with the consent of both parties, and it was agreed that 
the jury should find their verdict for the plaintiff, subject to 
the opinion of the Court upon the question reserved. If up- 
on that, the Court should be with the plaintiff, judgment was 
to be given for him; but if with the defendant, the verdict was 
to be set aside and judgment of nonsuit given. The Court, 
being of opinion with the defendant, set aside the verdict, 
and nonsuited the plaintiff, and from this judgment he took 
an appeal to the Supreme Court. 


Lewis and Winston, Sr., for the plaintiff. 
Moore, for the defendant. 


Nasu, C. J. The contract upon which the action is 
brought is contained in a letter written by the defendant to 
the plaintiff, and which is made a part of the case. In it the 
defendant promises to pay the plaintiff one hundred dol- 
lars, upon condition he will furnish him with evidence, that 
Allen J. Williams was married in Tennessee before the year 
1827. In the letter the plaintiff is directed to let the defen- 
dant know the time when the deposition was taken in Ten- 
nessee, that he might give the necessary notice, and he would 
send him a commission. The deposition was taken and re- 
turned to the proper Court, but no commission accompanied 
it. The necessary evidence was contained init. The suit in 
which it was to be used was subsequently compromised. 
From the case we gather, that upon the discovery that the 
deposition, in its then state, could not be used, the plaintiff 
was requested by the defendant to go on, and complete the 
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evidence; this he refused to do unless the defendant would 
give him fifty dollars more, which was refused. The furnish- 
ing the required evidence by the plaintiff, was a condition 
precedent, without the performance of which no right of ac- 
tion accrued to him. The declaration must necessarily aver 
it, and the evidence must prove it. The evidence was not 
furnished by the plaintiff. The deposition without the com- 
mission was not admissible as evidence, and was entirely useless 
to the defendant; for, it was the warrant to the magistrate to 
act in the matter, and the plaintiff, when apprised of the de- 
fect, and requested to complete his contract, refused to do so, 
except upon an additional compensation ; this was an aban- 
donment of his original agreement. The action is not brought 
on the second promise as alleged by the plaintiff—if any such 
promise was made. There is no error, and the judgment is 
affirmed. 


Per Curtam. Judgment affirmed. 








STATE to the use of REBECCA CATE vs. WM. H. THOMPSON. 


The recognizance for appearance entered into by a defendant in a bastardy 
proceeding, is in the nature of a bail-bond, and the defendant has a right to 
surrender himself in discharge of his bail, after being called out, before final 
judgment against him on the sei. fa. 


Scr. ra.; Orange Superior Court, Spring Term, 1856; Judge 
Dick, presiding. 

On the 20th of November, 1854, Rebecca Cate swore the 
child, of which she was pregnant, to Joseph L. Turner, who 
made up an issue as to the child’s paternity, and entered into 
bond, with sureties for his appearance at May term following. 
The cause was continued at that term, and Turner gave bond 
again for his appearance at August term following, with the 
defendants, {Thompson and Wright, for his sureties. ¢ He ap- 
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peared at August term, when the issue was tried, and the ver- 
dict of the jury was against him. Ile was not prayed into 
custody ; but on the last day of that term was called and fail- 
ed to appear, when judgment nist was entered against him and 
his sureties. The set. fa. was brought to enforce this judg- 
ment. Subsequently, to wit, at November term, 1855, the de- 
fendant Turner surrendered himself, in open Court, in dis- 
charge of his bail, and the same was entered of record by the 
Court, and the defendant not then being prayed into custody 
hy the plaintiff’s counsel, departed from the Court. These 
facts were agreed by counsel, and the case signed by them. 
The question was, whether this surrender discharged the sur- 
cties as bail in a civil suit, or were they liable as on a forfeited 
recognizance in a State case. 

Upon consideration of the case agreed, the Court gave judg- 
ment in favor of the State, from which the deferdant Thomp- 
son appealed. 


Attorney General, for the plaintiff. 
Bailey and Fowle, for the defendant. 


Nasu, C. J. The case agreed states, that Joseph L. Tur- 
ner, was charged on oath by Rebecca Cate, with being the 
father of a bastard child, with which she was then pregnant ; 
und upon a warrant, duly issued, he entered into the usual 
recognizance to appear at the February term, 1855, of Orange 
County Court. Ile appeared, and at his instance, an issue 
was made up to try the question of paternity. The issue was 
not tried at that term, but was continued to May term of the 
Court following, and Turner entered into a recognizance, with 
James H. Cristie and George Wright, as his sureties, for his 
appearance at May term following. At May term, Turner 
appeared, and the trial of the issue being again continued, he 
was recognized in the sum of $200, with George Wright and 
William H. Thompson, the defendant, as his sureties, to ap- 
pear on Thursday of August term succeeding. Turner ap- 
peared on the Thursday of August term, when the issue was 
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submitted to a jury, and found against him. He was not 
prayed into custody; but on Saturday of the term, he was 
called, and failing to appear, judgment nist for the amount 
of his recognizance, was rendered against him and his sureties. 
The sez. fa. in this case, was issued to enforce the judgment. 
It was returnable to November term, next ensuing, of said 
Court. Turner made his appearance and surrendered him- 
self, in open Court, in discharge of his bail. 

The only question submitted to this Court, is as to the ef- 
fect of the surrender of Turner. 

The mistake here seems to have been, in considering proceed- 
ings under the bastardy Act as criminal proceedings, whereas, 
they are civil intheirnature. The true test of the difference be- 
tween a criminal suit at the instance of the State, and a civil suit 
carried on in the name of the State, is, whether the act com- 
plained of, will support anindictment. If it will, the proceed- 
ing must be by indictment; if it will not, but an action is re- 
quired, it is a civil suit. State v. Pate, Busb. 244. 

seing a civil suit, and his sureties being, in effect, his bail, 
Turner had a right, at any time before the judgment, to sur- 
render himself in discharge of his sureties. In the Superior 
Court, judgment was rendered against Joseph L. Turner, Geo. 
Wright and William II. Thompson. The latter alone ap- 
pealed to this Court. 


Per Crriam. Judgment appealed from reversed, and 
judgment entered for the defendant, 
according to the case agreed. 





Doe, on dem. of JEREMIAH GAYLORD vs, EBENEZER W. GAY- 
LORD. 


In ascertaining the correctness of a boundary line, an allowance should be 
made for the variation of the needle, when a variation is established. 
Where the identity of a boundary'line was submitted in writing to arbitra- 
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tors, and they, in writing also, decided on a line, and actually marked it, 
both parties are concluded to deny the correctness of such a line, although, 
in fact, it was different from the true line. 


Action of EyEcTMENT, tried before Saunpers, J., at the last 
Superior Court of Beaufort. 


The sole matter in dispute between the parties, is as to the 
dividing line made between them in partitioning the lands 
which had descended to them and others as the heirs of John 
Gaylord. The plaintiff and defendant drew contiguous lots, 
and the point of beginning of their dividing line was not dis- 
puted between them. The course called for in the report of 
the commissioners who made the division, as that of this line 
is, South, 24 degrees West. In 1853, the plaintiff and defen- 
dant, by a deed in writing, submitted the identity of the line 
in question to two arbritrators, with liberty to choose an um- 
pire, if they should not agree. They did disagree in the 
matter, and the umpire decided that the line should be run as 
the compass then pointed, regardless of the variation which 
had taken place in that instrument since the original division. 
Under this award a new line was run and marked according 
to it, and it was admitted that according to that line the de- 
fendant had trespassed upon the plaintiff; but that by the line 
of 1825, allowing for the variation of the compass, the defen- 
dant would not be a trespasser. 

Ilis Ilonor, charged the jury that they were to ascertain 
the line as it existed at the time of the partition in 1825, and 
if they were satisfied that the true line, as it was then run, 
differed from that run by the arbitrators, in consequence of 
the variation of the needle, it was their duty to allow for such 
variation. In pursuance of the above instruction, the jury 
found a verdict for the defendant. Judgment and appeal by 
the plaintiff. 

The following note is appended, by his Honor, to the case 
sent up by him: “TI am satisfied from the testimony, the ver- 
dict of the jury was correct, and in conformity with the charge ; 
but from authorities I since-examined, I am convinced the 




















JUNE TERM, 1856. 369 





Gaylord v. Gaylord. 





charge was wrong, and the defendant was concluded by the 
submission and award, both being in writing, and I should 
set the verdict aside, but that I consider it important to have 
the question settled.” 


No counsel appeared for the plaintiff in this Court. 
Donnell, for the defendant. 


Barrie, J. Independently of the effect of the award upon 
the rights of the parties, we have no doubt that the charge of 
his Honor in the Court below was correct. The division line 
between them when the partition was made in 1825, was the 
course indicated by the compass at that time, and it could not 
change with the variation of the needle. We agree also in 
the opinion expressed by his Honor after the trial, that he 
was wrong in not giving any effect to the award in the estab- 
lishment of the disputed line. The submission and the 
award were both in writing and under seal, and the line 
thereby settled was a straight line from the admitted corner 
to its termination, according to the course indicated by the 
compass at the time when the award was made. This was a 
full, certain and final decision of the matter in dispute, as 
was settled by this Court in the cases of Miller v. Melchor, 
13 Ire. Rep. 439, and Moore v. Gherkin, Busb. Rep. 73. But 
it is contended by the defendant’s counsel, that admitting the 
award to be binding between the parties, so as to give the 
plaintiff’s lessor a right to relief in another forum, it neither 
divests the title of the defendant, nor precludes him from a 
defence in the action of ejectment; and for this his counsel 
cited the case of Crisman v. Crisman, 5 Ire. Rep. 502, and 
some other authorities. Of the case of Crisman v. Crisman 
it may be remarked, that the submission was not by deed nor 
even in writing. Had it been, the Court intimate very strong- 
ly, that though the award could not have operated as a con- 
veyance of the land, yet, it would have concluded the party 
against whom it was made, by way of estoppel, from disput- 
ing the other party’s |title, as was laid down in Morris v. 
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Rosser, 3 East’s Rep. 15. We are inclined to hold this to be 
the true doctrine; but it is unnecessary to resort to it in this 
case, because the matter of dispute submitted to the arbitra- 
tors was a question of fact, to wit, the location of the dividing 
line between the parties, and not a question as to the title of 
uny certain parcel of land; and the decision of the umpire 
upon that question, concluded them, as it would have done 
upon any other matter of fact; and to this effect are the cases 
of Miller v. Melchor, and Moore v. Gherkin, above referred 
to. The judgment must be reversed, and a venire de nore 
awarded. 


Per Curiam. Judgment reversed. 





ALLEN LAMB vs. MARMADUKE SWAIN. 


The claimant of a tract of land under a color of title, who puts a servant in a 
house situated upon it, with the privilege of getting fire-wood, is in posses- 
sion of the whole tract as against a wrong-doer, and can maintain an ac- 
tion against one who enters and cuts timber on the wood-land. 


Action of TREsPass Q. ¢. F., tried before his Honor, Judge 
Dick, at the Spring Terin, 1856, of Randolph Superior Court. 

The plaintiff gave in evidence the will of Gabriel Lamb, 
proved August, 1849, in which the land in question was de- 
vised to one Nathan Lamb, and a deed from him to plaintiff 
for the same, dated 11th March, 1850, and showed no other 
title. He showed that in the year 1851, he made and har- 
vested a crop of oats upon this land. 

The plaintiff did not live on the land in controversy, but 
there were two houses on it, one of which was occupied by 
one Jane Walker, who had been put in possession of it by 
Nathan Lamb in 1850. The other house was occupied by 
some women by the name of Lineberry. These houses were 
held under the plaintiff, and the occupants had the privilege 
of cutting and using fire-wood. Only the latter paid rent. 
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The trespass consisted in cutting and hauling wood and rails 
from the wood-land of the tract in question. 

The defendant insisted that, as the plaintiff had not shown 
title, he had no constructive possession, and having no actual 
possession, he could not sustain this action. 

Le also insisted, that Jane Walker's and the Lineberrys’ pos- 
session was presumed to extend to the boundaries of the land 
on which they were situated, and that, as they were in the 
actual possession, this action in favor of the plaintiff would 
not lie, and asked his Honor so to charge. 


Tne'Court declined instructing the jury as requested, but 
said, “ if the plaintiff had sown oats on the land, and lad ta- 
ken them off at the usual time of cutting them in 1851, and 
the jury believed the possession of Jane Walker and the Line- 
berrys’ extended only to the use of the houses in which they 
lived, with the privilege of cutting fire-wood, the plaintitf 
could recover against the defendant, who showed no title.” 
Defendant excepted. 


Verdict and judgment for plaintiff. Appeal by defendant. 


No counsel for plaintiff. 
Morehead, tor defendant. 


Nasu, C. J. The question is, as to the possession of the 
plaintiff. Without possession, by plaintiff, actual or presump- 
tive, the action cannot be maintained. We agree with his 
Jlonor, that the plaintiff had such a possession as will sustain 
his verdict against the defendant, who was a trespasser with- 
out any title. The plaintiff, claimed title under a deed of 
conveyance from Nathan Lamb, who claimed under the will 
of Gabriel Lamb. Plaintiff took possession under his deed, 
and put the land under cultivation, and lived on another tract 
of his, about two miles distant. No other person was in the ad- 
verse possession, at the time the trespass was committed. On 
the land in question, were two houses, which were occupied by 
two individuals; one of whom, Jane Walker, was his servant 
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to keep possession for him, and who had liberty to take fire- 
wood, from the wooded portion of the land. 

His Honor was requested to charge the jury, that the pos- 
session of the whole tract was in the actual occupants of the 
houses, and that the action should have been brought in their 
names. This, his Honor declined. From the statement of 
the case, those individuals were merely tenants of the houses 
they respectively occupied, and their actual possession ex- 
tended only to the houses and the ground immediately around 
them. Yet, though this be so as to the tenants themselves, 
as to the plaintiff, the possession of the tenants was his pos- 
session, and extended to the lines of his deed, so as to enable 
him to maintain an action of trespass against any one who 
has not a better title to the land. Graham v. Houston, 4 
Dev. 232; Osborne v. Ballew, 12 Ire. 373. The plaintiff had 
such a possession of the locus in quo, as will maintain the 
action. 


Per Cortam. There is no error, and the judgment is 
affirmed. 





WILLIAM READER vs, A. 8S. MOODY. 


Where one made a number of shingles on vacant land, and left them there, 
he is entitled to maintain trespass against a person who privately and with- 
out his knowledge, carried them off; and this although the defendant proceed- 
ed under a license from one who obtained a grant for the land on which 
the shingles were made, subsequently to their being made, but before their 
removal. 


Tus was an action of TrEsPAss, vi et armis, for taking and 
carrying away a number of shingles, tried before his “Honor, 
Judge CaLpwett, at the last term of Moore Superior Court. 

The shingles in question were made and left upon a tract 
of vacant land which adjoined the land belonging to the 
plaintiff. Subsequently to the making of the shingles, the son 
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of the defendant obtained a grant for the land on which they 
were made, and his father, the defendant, in company with 
his son, without the knowledge or consent of the plaintiff, 
hauled them away. 

The Court charged the jury that the plaintiff was entitled 
to recover. The defendant excepted. 

Verdict and judgment for the plaintiff, and appeal by the 
defendant. 


Strange, for plaintiff. 
Kelly, Mendenhall and Bryan, for defendant. 


Nasu, C. J. The question in this case turns entirely upon 
the point, in whose possession were the shingles at the time 
the defendant took them away. The doctrine of specifica- 
tion is a branch of that of artificial accession, and consists in 
the making of a new species of article out of materials of a 
different nature belonging to another person. 1 Bouvier’s 
Institutes, 198, 199. It is difficult, says the same writer, 
to reduce to general and precise rules the right of accession. 
A great contrariety of opinion exists in the English Courts as 
well as in those of this country, as to the rights of the owner 
of the materials manufactured, and the manufacturer. The 
principle seems to be, that if the manufacturer takes the ma- 
terial fraudulently as to the owner, by converting it into an- 
other species, he acquires no title to the article in its new 
form, and the original owner may recover the manufactured 
article; but if he took it by mistake, believing it to be his, 
the article belongs to him, and he is answerable only for the 
materials used. 2 Kent’s Com. 362-3; Sillsbury v. MeCoon, 
6 Hill’s Rep. 425; 2 Blk. Com. 404; Betts v. Lee, 5 John. 
348. It is unnecessary to decide that question as between 
the owner of the material and the manufacturer of the article. 
Our case steers clear of it. The action is in trespass de bonis 
asportatis. Tosustain the action of trespass it is not necessa- 
ry the goods taken should be in the actual possession of the 
plaintiff at the time of taking; a virtual possession will be 
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sufficient against one who is a mere wrong-doer. 3 Bl. Com. 
150. Whatever, therefore, may be the principle between the 
owner of the original article and the manufacturer, the latter, 
hy the labor he has expended upon the article, acquires a 
title against all the world, except the owner of the material. 
In this case, the plaintiff cut the timber out of which the shin- 
gles were manufactured, on the public land, and piled and let? 
them there, The land was subsequently granted to the son of 
the defendant, and the latter carried them off with the assist- 
ance of the son. The defendant had no title to the shingles, 
nor had the son. The grant of the land did not convey every 
thing that was accidentally upon its surface, and unattache:l 
tu the soil; if that were so, then all the. cattle, horses and 
hogs which belonged to others, which might have strayed up- 
on the land, and been there at the time of the grant, would 
pass with it, no matter to whom belonging previously thereto. 
The shingles were manufactured by the plaintiff, and they 
were, therefore, his property, against all the world, but the 
owner of the original material, out of which they were manu- 
factured- In Avmory v. Delamirie, 1 Str. 505, the action of 
trover was sustained by the chimney-sweep, who had found 
the jewel, though the true owner was unknown, the defend- 
ant having no right to detain it. In the case- before us, the 
shingles were left where they were manufactured; and as they 
were made by the plaintiff for his own use, they were left 
with the animus revertendi—they were not abandoned by 
him, nor were they derelict. If I kill a deer on my uneigh- 
bor’s land and hang it up, it evidences my purpose to re- 
tain my possession, and if it is taken and carried off by aper- 
son having no title, I can maintain an action either of trover, 
or trespass de bonis asportatis. 


Per Curiam. Judgment affirmed. 
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STATE vs. DANIEL HEADRICK. 


Tt is not indictable for one to remove a fence from his own land which had 
been unlawfully put there by another, although it did partially enclose a 
cultivated field belonging to that other. 


In order to subject one to the penalties of the Act of 1846, for removing a 
fence, he must be guilty of a trespass. 


Tus was an Inpicrment for removing a fence, under the Act 
of Assembly of 1846, Rev. Code ch. 34, sec. 103, tried before 
his Honor, Judge Dick, at the last Superior Court of David- 
son County. 


The defendant being the lessee of a field for a term of years, 
built a fence near the dividing line, between his land and the 
land of the prosecutor, which was then under cultivation, but 
entirely on his own premises. The prosecutor unlawfully and 
without license, extended his fences over upon the land of 
the defendant, and joined them with the fence of the latter. 
[t was for removing that part of the prosecutor’s fence, which 
was on the land possessed by the defendant, that this indict- 
ment was brought. This was a case agreed and put in the 
form of a special verdict, in which the foregoing facts were 
submitted for the Judgment of the Court. His Honor being 
of opinion for the defendant, accordingly gave judgment for 
him, from which the solicitor for the State appealed to this 
Court. 


Attorney General, for the State. 
No counsel for the defendant in this Court. 


Barrie, J. The present indictment is framed upon the 
103d section of the 34th chapter of the Revised Code, which 
enacts that, “If any person shall unlawfully and wilfully 
burn, destroy, pull down, injure or remove any fence, wall or 
other enclosure, or any part thereof surrounding or about any 
yard, garden cultivated field, or pasture,” he shall be deem- 
ed to be guilty of a misdemeanor. The special verdict states, 
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that the part of the fence, for the taking away of which the 
defendant was indicted, was “unlawfully and without li- 
cense” put upon his land by the prosecutor. How it woukd 
be unlawful for the defendant to remove this obstruction from 
his own land, we are unable to conceive. If the prosecutor 
sustained any damage, it was in consequence of his own 
wrongful act, and he cannot make the defendant criminally 
responsible for it. “To subject a person to the penalties of 
the Act in question, he must be guilty of trespass,” of which 
the defendant in the present case, certainly was not. Statv 
v. Williams, Busb. Rep. 197. The judgment must be af- 
firmed. 


Per Curiam. Judgment affirmed. 








BANK OF CAPE FEAR vs. W. A. WRIGHT, ADMR. 


An agent who draws a bill, as agent, and for the benefit of his principal, is not 
liable on such bill. 


Action of assumpsrr, tried before his Honor, Judge Carp- 
WELL, at the last Spring Term of New-Hanover Superior 
Court. [Case agreed. ] 

“The action was brought against the defendant, as the ad- 
ministrator of Wm. C. Lord, on a bill of exchange for $2000, 
drawn by the defendant’s intestate on the Contributionship 
Insurance Company of New York, dated in July, 1846, paya- 
ble to the plaintiffs sixty days after date. The drawees were 
an insurance company in the State of New York, and the de- 
fendant’s intestate was their agent in the town of Wilming- 
ton. The bill was signed by the defendant’s intestate, as 
agent, and was made to raise money to pay the amount of a 
loss occasioned by fire, to a party insured by the drawees, and 
discounted by the plaintiffs with a full knowledge of the facts 
of the case. The bill was accepted by the drawees, an: 
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$1367 paid by them, leaving a balance of $810 still due plain- 
tiffs.” | 

The foregoing facts were submitted to his Honor, with an 
understanding, that if he should be of opinion that the plain- 
tiffs were entitled to recover, a judgment should be rendered 
for the above sum; but if he should be of a contrary opinion, 
a judgment of nonsuit should be rendered against them. 

Upon consideration of the case agreed, his Honor, being of 
opinion with the defendant, ordered a nonsuit, from which 


judgment plaintiff appealed. 


No covnsel appeared for the plaintiffs in this Court. 
W. A. Wright, for defendant. 


Pearson, J. Suppose Mr. Lord, as agent of “the Con- 
tributionship Insurance Company,” had drawn a Dill in favor 
of the plaintiff upon a third person, he would have signed the 
name of “the Contributionship Insurance Company, by W. 
C. Lord, agent ;” his name being put on the paper merely to 
show that he had signed the name of the company, and assumed 
authority to do so. Suppose the drawee had accepted the 
bill and paid it in part, it is clear that the company would 
have been liable as maker, due notice being given, but no 
one would imagine that W. C. Lord was in any way liable. 
The principle applicable to our case is precisely the same, and 
the facts are the same, with this difference, “the Contribu- 
tionship Insurance Company,” instead of drawing upon a third 
person, is the drawer of a bill upon itself. 

This is an anomaly unknown to the “law merchant.” A 
check payable to self, or to one’s own order, is in common use, 
and perhaps this suggested the idea of a éi// upon self; but 
however that may be, it is clear that the agent who drew the 
bill, the agency being admitted, is in no way liable. There 
is no error. 


Per Curiam. Judgment affirmed. 
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MICHAEL BROWN AND SON vs, JOHN FINK. 





In an action upon a store account of different items, the payment of money 
into Court upon a particular item, admits the character in which the plain- 
tiff sues and the defendant’s indebtedness to the extent of the amount paid 
in only ; but, itadmits nothing as to other items in the same account, upon 
which the money was not paid in; as to them, the defendant, notwith- 
standing the payment, is free to deny the character in which the plaintifls 
sue, and the justice of the claim, 


Tits was an action of assumpsit for goods sold and deliver- 
ed, tried before Exxis, Judge, at the last Spring Term, 1856. 
of the Superior Court of Law for the County of Rowan. 

The plaintiffs’ declaration contained but one count, and al 
leged that they,as merchants and co-partners, sold and deliver- 
ed the defendant goods, &e., to the amount of $43,32, and 
coods, &e., to the amount of $105,00, and of these two items, 
they filed a bill of particulars, or store account, from which it 
appeared, that the first item was made up of dry goods, coffee. 
sugar, salt, bacon, &c., at various intervals, from December. 
1851, to March, 1852, and the other, was for tlireé dots of ma- 
nure, furnished in the years, 752, °53, and ’54. i. 

Upon the return of the writ, the defendant, on motion, be- 
ing allowed so to do, by a rule of the Court, had paid inte 
Court, the sum of $48,70; that being the amount of the first 
item with interest; and this money had been taken out by 
the plaintiffs. To the other item, for the manure, they enter- 
ed the “ general issue,” &e. . 

Upon the trial, it appeared that the manure in dispute, had 
been collected in stables erected by the plaintiff, Calvin Brown. 
in the county of Cabarrus, and by him, the said Calvin, sold 
to the defendant, and that the store from which the other ar- 


ticles were furnished, and in the management and profits of 


which the plaintiffs were co-partners, was at Salisbury, in the 
county of Rowan. 

The defendant insisted that, so far as the manure was con- 
cerned, there was no evidence to show a partnership between 
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the plaintiffs, and, therefore, the action could not be sustain- 
ed. The plaintiffs contended that, by paying the money afore- 
said into Court, the defendant had admitted the partnership, 
and that the jury had nothing to do, but to assess the dama- 
ges; and further, that as the declaration had but one count, 
the payment of the money into Court, would be held to apply 
to the whole count, and amounted to an admission that some- 
thing was due the plaintiffs for the manure. 


His Honor charged the jury, that there was no evidence of 
a partnership as to that part of the claim in controversy. 
Plaintiff excepted. Verdict for defendant. Judgment. Ap- 
peal to the Supreme Court. 


Boyden, for plaintiffs. 
HT. C. Jones, for defendant. 


Nasu, C. J. The plaintiffs sue as merchants in trade. 
The declaration contained one count. The account on which 
the action is brought, is a store account. The defendant, 
on motion and by leave, paid into Court the sum of $48,70, 
the amount by him admitted to be due on the store account, 
together with the costs of suit, up to that time. This money 
was taken out by the plaintiffs. In the account filed by the 
plaintiffs, is an item for a quantity of manure. As to that 
item, the case is: The plaintiffs carried on their trade, as mer- 
chants in the town of Salisbury. In 1851, Calvin S. Brown, 
the son, engaged with the rail-road company as a contractor, 
and erected stables on the land of Mr. Miller, in Carbarrus 
county, convenient to the place where he was working ; there 
the manure . was collected, and was sold by Calvin 8S. Brown 
to the defendant. On the trial of the case, at a subsequent 
term, it was insisted by the defendant’s counsel, that there 
was no evidence to show a partnership between the plain- 
tiffs as to the manure. The plaintiffs, on the contrary in- 
sisted that, by paying the money into Court, the defendant 
admitted the character in which the plaintiffs sued, and that 
the jury had nothing to do, but assess the damages. He fur- 


— 
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ther insisted here, that, as the declaration had but one count, 
the payment of money into Court, extended to the whole 
count, and was an admission, that something was due to the 
plaintiffs for the manure. His Honor was of opinion that 
these facts furnished no evidence of a partnership, as to the 
claim incontroversy. In this we concur. 


Mr. Phillips, in his treatise on Evidence, 1 vol. p. 142, says, 
as to payment of money into Court: “Such payment, an gen- 
eral, is an acknowledgment of the right of action to the amount 
of that particular sum.” “ It is an admission by the defendant, 
that the plaintiff has a legal demand to a certain extent, but 
at is not an acknowledgment beyond that amount, and will not 
preclude the defendant from taking any objection to the action, 
with respect to any other part of the demand to which the pay 
ment of the money does not apply, although if no money had been 
brought into Court, the objection might have been a bar to the 
whole demand.” In Rucker v. Palsgrave, 1 Taunt. 419, it is 
held, that in an action of a general indebitatus assumpsit, pay- 
ment of money into Court is no admission of a contract be- 
yond the amount paid in. Thus, where the action was for 
goods sold to defendant’s wife, the amount of the Ppiaintift’s 
particular was £28. 5s. 6d., for various articles. The sum paid 
in was £10. Upon the trial, it appeared, that the wife had 
obtained the goods, under such circumstances that the hus- 
band was discharged from all obligation to pay any thing ; 
but the Judge at the trial, considered the payment of the 
money into Court, as an admission of a general liability, and 
directed a general verdict for the whole. This, on a mo- 
tion for a new trial, was held to be error; that the verdict 
ought to be restricted to the £10. In Hitchcock v. Tyson, 
1 Esp. 481, note, it was held by Buller, that after a payment 
of money into Court, on a single count for work and labor 
done, the defendant might show he was an infant at the time 
the work was done—a defense to the whole action; and they 
cut the demand dowa to the amount paid in. If then the 
payment of money into Court, when the defendant has a good 
defense to the whole demand, does not prevent him from show- 
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ing a defense which might have gone to the whole action, 
surely he may be permitted to show, that he is not beund to 
pay for a part of the items upon which the money was not 
paid. In the case last cited, the declaration contained, as 
here, but one count. Our attention was called to the case of 
Cox v. Parry, 1 T. R. 464. That was an action on a bond, 
and several breaches were assigned. The payment of money 
into Court upon one breach, necessarily admitted the bond, 
and as necessarily admitted it toeach breach. The bond was 
the foundation upon which ‘each breach rested. But the case 
here, is very different. The payment of the money into Court, 
upon a particular part of the account filed, admitted not ouly 
the character in which the plaintiffs sued, but also that the 
defendant was justly indebted to the plaintiffs on that account, 
to the extent of the money paid in, but it necessarily admitted 
nothing as to the items upon which the money was not paid 
in. In fact, when money is paid into Court upon an account, 
and the plaintiff takes it out, that portion of the claim is con- 
sidered as‘stricken out of the declaration, and the parties go 
to trial on the balance of the claim, as if the part stricken out 
had never been included in it. The defendant, therefore, was 
at liberty to deny-in this case, so far as the manure was con- 
cerned, not only the character in which the plaintiffs claimed 
it, but also to show any thing which proved that the claim 
was not just. The rule must be so; if it were not, gross fraud 
or gross oppression might easily be practised on defendants. 
The rule suffering defendants to pay money into Court, was 
adopted to put a speedy end to litigation, and thereby save 
costs ; a defendant knows he is indebted to the plaintitis up- 
on a portion of the account, but he is conscious he does not 
owe them the balance on a particular item. Now, he does 
not wish to litigate that portion which he knows to be just, 
but according to the plaintiffs’ doctrine he must do that, and 
thereby incur an addition of costs; for the plaintiff must ul- 
timately recover something. This would be oppressive and 
unjust. But again, in this case, suppose the defendant had 
a good set off against Calvin Brown, and the claim for the 
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manure, was due actually to him, how could the defend- 
ant avail himself in that action against Calvin’s claim ¢ 
How’could he avail himself of this set off? Only by show- 
ing, that the claim was not a partnership demand, and 
thereby compelling Calvin Brown to sue him in his own 
name. Of this right and privilege, that is, of paying into 
Court what he knew he owed the firm of Brown and Son, 
he could not be deprived, by their putting into an account, 
which was due them as partners, an item due to one 
of them individually ; nor, could he thereby be deprived of 
the right of showing, that he did not owe the money due for 
the manure to the firm, but to Calvin the son. 


Per OvriaM. Judgment affirmed. 








AUGUSTUS GWYNN ws. ANDREW SETZER. 


In an action of deceit in the sale of a slave, the plaintiff must prove the sale ; 
and if the contract of sale be evidenced by writing, that must be produced 
and proved by the subscribing witness, or its absence accounted for. 


Action on the case for a deceit in the sale of a slave, tried 
before his Honor, Judge Dick, at the last Spring Term of 
Caswell Superior Court. 

The plaintiff declared for a deceit in the sale of a slave 
named Jack. He proved by a witness, one Stonestreet, that 
he was present at the sale and delivery of the slave, Jack, to 
the plaintiff; that the consideration of the sale was the sum 
of $1075, which was paid down. The witness further proved 
that the defendant informed the plaintiff, before the contract 
was closed, that he would only warrant the title of the slave, 
and it was agreed that Wm. B. March should write the bill 
of sale; March did write the bill of sale.as requested by the 
parties; it was executed by the defendant, witnessed by 
March, and delivered to the plaintiff. 
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The defendant’s counsel made the point, that as the con- 
tract between the parties had been reduced to writing, the 
writing itself should be produced, and insisted that all other 
evidence of the contract of sale should be ruled out. The 
plaintiff’s counsel contended that his action was brought for 
a deceit and not for any breach of warranty in the paper 
writing, and, therefore, that it was not necessary to produce 
the writing; that it was sufficient for the purposes of this ac- 
tion for him to prove the payment of the purchase money by 
him, and the delivery of the slave by the defendant. 

The Court was of opinion that the bill of sale, or contract 
in writing, which had been proved to exist, must be produced 
and proved, before the plaintiff could proceed in his action. 

The plaintiff then produced the following instrument, viz: 

“Neceived of Augustus Gwynn ten hundred and seventy- 
five dollars, in full payment of a negro boy named Jack, aged 
twenty-two; which boy I warrant the right and title to, and 
warrant nothing further. Given under my hand and seal, 
this 5th day of November, 1853.” 

Awnprew Setzer, [SEAL.] 

Witness, Wm. B. March. 


The witness, March, not being present, the plaintiff pro- 
posed to prove the instrument by other testimony, insisting 
that it was not a bill of sale, but simply a receipt for the pur- 
chase money. But the opinion of the Court was against the 
plaintiff. In submission to this opinion he took a nonsuit 
and appealed. ‘ 


Moore and Bailey, for the plaintiff. 
Morehead, for the defendant. 


Barrie, J. To gntitle himself to recover in his action for 
a deceit, the plaintiff was bound to prove that the defendant 
had sold him the slave in question. 

The sale might have been made in either of two ways, by 
2 bill of sale, or, by a parol sale, accompanied with the actu- 
al delivery of the slave. Rev. Stat. ch. 37, sec. 19; Choat v. 
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Wright, 2 Dev. 289; Caldwell v. Smith, 4 Dev. and Bat. 64. 
It was, in fact, made by a bill of sale, for the instrument pro- 
duced was undoubtedly such. Fortesque v. Satterthwaite, 1 
Ire. Rep. 566; Leapass v. Lanier, 8 Ire. Eq. Rep. 281; 1 
Sheph. Touch.; 30 Law Lib. 388. The question then, is, 
whether the contract of sale, having been made in writing, 
the plaintiff could prove by parol, a sale and delivery, with a 
view to his action for a deceit in such sale. His counsel con- 
tends that he can, assigning as a reason, that his action is not 
founded upon any warranty, or other thing contained in the 
paper writing, but upon something dehors, to wit, the deceit. 


The argument is ingenious, but we do not assent to its cor- 
rectness. Its tendency is to evade the strong rule of evidence, 
that inferior testimony is not admissible, where the case ad- 
mits of a higher grade. The very offer of the inferior, creates 
a suspicion that the party fears the effect of the higher, and 
is, therefore, reluctant to produce it. It is not denied, that a 
written transfer of a slave is higher evidence of the sale than 
parol proof of a sale and actual delivery. Why not require 
him to produce it, when it appears that he actually had it in 
his possession? From the case of Choat v. Wright above 
cited, it is manifest that the Court was very reluctant to de- 
cide that the statute of frauds (Rev. Stat. ch. 50, sec. 8; R. C. 
ch. 50, sec..11,) did not require all sales of slaves to be in 
writing. It was.the case of the sale of a slave in which there 
was no bill of sale, or memorandum of the sale in writing, 
and it was objected in argument, that it could not be support- 
ed on that account. The Court say, “we should lend a rea- 
dy ear to any plausible-argument tending to prove that this 
case is within the statute of frauds; for, we feel that. all the 
mischiefs are as apt to’arise out of executed, as executory 
contracts ; but the avords of the statute are too strong and 
plain to be got over.” After showing that the language of 
the statute did not admit of the construction contended for, 
the Court thus concludes, “we are aware of the great incon- 
yeniences that will arise from this construction, and that has 
made us very reluctant to adopt it; for, the same fraud and 
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perjury will be practiced in the dispute, whether the contract 
was one ‘to sell,’ or, ‘of sale,’ as in ascertaining the partic- 
ular terms of a contract to sell, and thus, all the benefits in- 
tended by the Legislature, be defeated.” 


In the present case, we are not bound by the words of any 
statute, but are called upon to uphold a great conservative 
principle of evidence. The plaintiff cannot get along with 
his action, without proving a sale. That sale was effected by 
means of a contract, the terms of which were, at the time, re- 
duced to writing, and signed and sealed by the defendant. 
That writing must then be produced and proved by the plain- 
tiff, as the law requires. Ifthe plaintiff fail to produce it, 
he must show its,loss, before he can be allowed to introduce 
any inferior testimony. The plaintiff having failed to do this 
on the trial, his Honor was right in giving the judgment of 
nonsuit, and that judgment must be affirmed. 


Perr Curtam. Judgment affirmed. 








Doe on the dem. of JAMES EATON et. al. vs. JAMES GEORGE. 


No person :s entitled to notice t6 quit, as a prerequisite to the bringing of an 
action of ejectment, unless he be a tenant of some kind to the lessor of the 
plaintiff. 


Action of EsEcrmENtT, tried before his Honor, Judge Dick, 
at the Spring Term, 1856, of Stokes Superior Court. 

The lessors of the plaintiff showed title to the land in ques- 
tion, under one /ardy Carroll, who was the trustee of the les- 
sor, Jas. Eaton; they showed that the defendant claimed a right 
to the possession under one John L. Bitting, who professes to 
have bought also from Hardy Carroll, the trustee. The defen- 
dant alleged that he had entered, by virtue of a parol agreement 
with Bitting, but showed no deed or conveyance from Carroll, 
nor did he show that he, Bitting, had ever paid the purchasé 
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money ; all he produced on the point was a certificate from 
Carroll, the trustee, dated 3rd of October, 1843, stating that 
he had sold the land in question to John H. Bitting, agent of 
John L. Bitting, and an order, in favor of Bitting, from Eaton, 
the grantor, to the trustee, for the surplus of the money, after 
the satisfaction of his debts, which was accepted on the same 
day, (3rd of October, 1843.) The case states that the defen- 
dant was in possession before this sale. 


The defendant contended that he was entitled to notice to 
quit. This question was reserved by his Honor, with leave 
to set aside the verdict, if he should be of opinion with de- 
fendant, and after further instructions, which were not excep- 
ted to, the jury found a verdict for the plaintiff. 

On the question of law reserved, his Honor, being of opin- 
ion with the defendant, set aside the verdict and ordered a 
nonsuit ; from which judgment plaintiff appealed. 


Morehead, for plaintiff. 
Miller, for defendant. 


Barrie, J. The only question presented in the bill of ex- 
ceptions is, whether the plaintiff was entitled to recover, 
without showing that he had given the defendant notice to 
quit, or had demanded the possession of him before commenc- 
ing his suit. A notice to quit, or demand of possession, can 
never be necessary, unless the party claiming it entered into 
possession, as a tenant of some kind to the lessor of the plain- 
tiff. Here, the defendant entered under the authority of John 
L. Bitting, who claimed as a purchaser, and not as a tenant 
of any kind. The entry, unfortunately forthe defendant, was 
made before his landlord had obtained a conveyance of the 
title, and, so far as we can see, before he had paid the pur- 
chase money. It does not appear that he entered with the 
consent of the vendor, so as to make him a qwasi tenant at 
will, according to the cases of Jones v. Taylor, 1 Dev. 434; 
Walton v. File, 1 Dev. and Bat. 567. He was, therefore, in 


' law,'a trespasser, and might be so treated, by the personin whom 
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was the legal title, bringing an action of ejectment against 
him. Not being a tenant for years, or from year to year, or 
at will, or even by sufferance, there can be no pretence, that a 
notice to quit or demand of possession should be shown, be- 
fore the suit was brought. 

The judgment of nonsuit must be reversed, and judgment 
must be entered on the verdict, in favor of the plaintiff. 


Per Curiam. Judgment reversed, and judgment enter- 
ed for the plaintiff. 








MILES COSTIN vs. ROBERT G. RANKIN. 


To subject the endorser of a bill of exchange, where the parties reside in the 
same town or city, the general rule is that notice of non-payment must be 
given to the endorser personally, or a written notice be left at his residence 
or place of business. A notice putin the post-office in such a case is not 
sufficient. 


Action of assumpsit, tried before his Honor, Judge Catp- 
WELL, at the Spring Term, 1856, of New-Hanover Superior 
Court. 

The plaintiff declared against the defendant as endorser of 
a bill of exchange, drawn by one McMillan on one Lothwell ; 
and the only question in the case was, whether the notice was 
sufticient to subject the endorser. The facts were, that at the 
maturity of the bill in question, it was protested for non-pay- 
ment by the acceptor. The notary public proved that about 
half past four o’clock, P. M., of the day when the bill fell due, 
he deposited in the general letter-bux of the post-office, in the 
town of Wilmington, a notice to the defendant of its non-pay- 
ment, and that such was his general habit in regard to such 
notices. The bill had been placed in the bank for collection. 

The notary public also testified that the defendant was col- 
lector of the customs at the port of Wilmington, and resided 
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in that town ; but whether he was in town on that day he did 
not know. 

The deputy post-master proved that the post-office was kept 
on the first floor of the house where the business of the cus- 
tom-house was done, and that the latter was on the next floor 
above ; that the defendant had a special box in the post-office, 
in which all his letters and papers, public and private, were 
deposited ; that letters put into the general letter-box of the 
post-office were taken out and put into the private boxes of 
such as had them, two or three hours after they had been put 
into the office; that letters put into the general letter-box after 
five o'clock, were not given out till nextday. He also proved 
that defendant called for letters and papers two or three times 
a day, and had not complained of any irregularity in getting 
them. There was no evidence that defendant had any access 
to the post-office other than the citizens generally. Upon these 
facts the Court instructed the jury that the notice was suffici- 
ent to establish the defendant’s liability. Defendant excep- 
ted. . 

Verdict for plaintiff. Judgment and appeal by the defen- 
dant. 


Bryan, for plaintiff. 
W. A. Wright, for defendant. 


Nasu, C. J. The action is upon a bill of exchange, and 
the question referred to us, is, as to the sufficiency of the no- 
tice of its non-payment at maturity. In every case of the 
dishonor of a bill or promissory note, it is the duty of the 
holder to give due notice thereof to all the prior parties who 
are liable to make payment to him, and to whom he intends 
to look. If he fails to give this notice, the parties unnotitied 
are ‘discharged. How and when notice is to be given, has 
given rise to much controyersy. Our present enquiry is con- 
fined to the mode. : 

All the parties reside in the town of Wilmington. The de- 
fendant is collector of the port, and keeps his office in the up- 
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per part of the same building in which the post-office is kept. 
The defendant has a private box in the post-office, as collec- 
tor, in which all papers addressed to him were put, public as 
well as private, and he was accustomed to call two or three 
times a day, at the post-office, for papers and letters ; there 
is also a general box. On the same day, at half after four 
o'clock in the afternoon, on which the bill had arrived at ma- 
turity, it was, by the public notary, protested for non-pay- 
ment, and notice thereof deposited in the general letter-box ; 
and it was the practice of the post master, at stated times, to 
transfer letters and papers from the general letter-box to the 
private boxes of individuals. There was no evidence that 
the notice had come to the knowledge of the defendant. The 
general rule as to giving notice is, that where the parties 
reside in the same town or city, notice should be given to the 
party entitled to receive it, either by personal service, or by 
leaving it at his domicil, or place of business. Chitty on 
Bills, 502, 516, ch. 10; Bailey on Bills, 276, ch. 7, sec. 2. 

When the defendant does not reside in the same city where 
the protest takes place, but has there a place of business, no- 
tice may be given at either place, at the option of the holder. 
This general rule yields to the agreement between the parties, 
that notice shall be given at any particular place; when giv- 
en there it will be sufficient. The general rule, as to notice, 
is recognised in New York. Rausom v. Mack, 2 Uill’s Rep. 
587, 591. The language of the Court there, is, “The rule 
formerly was, that notice of the dishonor of a bill or note, 
must be served personally on the drawer or endorser, or be 
left at his dwelling house, or place of business, and that rule 
still exists in this country, where the party to be charged re- 
sides in the same place where the presentment or demand is 
made.” 

This rule has, however, been relaxed to meet the exigencies 
af the commercial world, and it is now well settled, that, 
where the parties do not reside in the same town, notice may 
be transmitted by mail. But the post office is not the place 
of deposit for notices, except in cases where notices may be 
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transmitted by mail. Jreland v. Kipp, 10 John. Rep. 490. 
That case also recognizes, as cases within the exception, or 
where notice may be transmitted by mail, large cities, where 
there are more than one post-office, and where the party en- 
titled to receive notice lives at a long distance from the gen- 
eral post-office of the place, and where there are what are 
called penny-posts. Story on Promissory Notes. Sec 312. 

The case before us steers clear of all difficulty, on the sub- 
ject of the exceptions to the general rule; the parties live in 
the same town ; it is not alleged that the town is so large as 
to require a resort to different post-offices, or the residence of 
the defendant, from the bank where the bill was payable, 
so distant, as to render a resort to the post-office expedient, 
or necessary ; or, that there isin Wilmington the establish- 
ment of a penny post; nor is there any evidence, that there 
is any agreement between the defendant and the plaintiff, or 
with the notary, that notice deposited in the post oftice should 
be sufficient. So far to the contrary, the defendant’s place of 
business was in the same building in which the post-office 
is kept; it only required the notary, or the party plaintiff, to 
ascend a flight of steps, to reach the defendant’s place of busi- 
ness; nor is there any evidence that the notice ever came 
to the hands of the defendant. The object of the notice be- 
ing to apprise the defendant of the dishonor of the bill, and 
that he was looked to for the money, it is admitted, that any 
notice given to him, any where, in due time, would be suffici- 
ent. As there is nothing in the case to take it out of the gen- 
eral rule, the notice was not sufficient. 


Per Curiam. There iserror. Judgment reversed, and 
a venire de novo awarded. 








DANIEL D. PHILLIPS, surviving partner, vs. WALKER CAMERON. 


The Act of 1852, ch. 51, sec. 2, providing “that the time during which the 
parties to a suit shall not have been resident in this State, shall not be giv- 
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en in evidence in support of the plea of the statute of limitations,” does not 
apply to, and revive, claims barred before its passage. 


Assumpstt, tried before Many, Judge, Special Term, April, 
1856, of Orange Superior Court. 


The action was commenced by the plaintiff as surviving 
partner of Hooker & Phillips, by warrant, and brought to this 
Court by successive appeals. The statute of limitations was 
the defence relied on; to which the plaintiff specially replied 
the Act of 1852. A verdict was rendered against the de- 
fendant by consent of parties, subject to the opinion of the 
Court on the following case agreed, to wit: the account was 
contracted by the defendant in August, 1844, and he left this 
State, in the winter following, for the purpose of residing in 
Virginia, in which State he did reside from that time up to 
the bringing of this warrant in February, 1855. During that 
time he occasionally visited his mother’s family in Hillsboro’, 
Orange county, but with no intention of resuming his resi- 
dence in that county. The whole time occupied by these vi- 
sits did not exceed six months. 

His Honor, upon consideration of the foregoing facts, be- 
ing of opinion with the defendant, ordered a non-suit, from 
which the plaintiff appealed to the Supreme Court. 


Bailey, for plaintiff. 
Winston, Sr., and Fowle, for defendant. 


Bartriz, J. The decision of his Honor in the Court below, 
is, we think, fully sustained by the case of Taylor v. Harri- 
son, 2 Dev. 374. 

_ That was an action of debt, commenced by a warrant, in 
March, 1828, upon a justice’s judgment, which:had been ob- 
tained in May, 1821, and upon which the last 7. fa. had been 
issued in September following. By the Act of 1820, (R. C. 
1820, ch. 1053,) it was provided, that no process to revive or 
enforce a justice’s judgment, should be brought, “ but within 
three years from the date of such judgment, or from the date 
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of the last execution, lawfully issuing on the same,” and that 
all process issued to revive or enforce it after that time, should 
be declared void, and might be abated on the plea of the de- 
fendant. At the session of 1825, another Act was passed, 
which declared, “ that all actions of debt, grounded upon the 
judgment of a justice of the peace, which shall be sued or 
brought after the ratification of this Act, shall be commenced 
or brought within seven years next after the rendition of such 
judgment, or the test of the last execution, lawfully issuing 
on the same, and not after.” TZayl. RP. ch. 1296. The ques- 
tion was, whether the last Act, extended to, and revived, a 
judgment, which, before its passage, was barred by the Act of 
1820. The Court held, that it did not. They say “it is evi- 
dent, that the Act of 1825, altered the law of 1820, and made 
seven years, instead of three, a bar to justices’ judgments, in 
case they lay dormant during that time. But, is it credible, 
that the Legislature, by passing the Act of 1825, intended to 
disturb rights, which had been put to rest by the Act of 
1820? The fair construction of the Act is, that it was intend- 
ed it should operate in cases arising after its passage, or per- 
haps, upon cases where a three years bar had not run; but 
not upon cases, which the Act of 1820 had already barred. 
Suppose a warrant had been brought upon the first judgment 
given by the justice of the peace, more than three years after 
its date, and before the passage of the Act of 1825, and it had 
been abated on the plea of the defendant, under the Act of 
1820, would not this be a bar to a warrant brought after the 
Act of 1825% Ifthe Act of 1820 was a bar in such case, was 
it indispensable that it should be called into action, before the 
bar was completed ?” . 

This argument is in our opinion unanswerable, and it ap- 
plies with as much force to the Act of 1852, ch. 51, sec. 2, as 
it did to the Act of 1825. 

We admit, that the Act of 1852, applying as it does to the 
remedy and not to rights of the parties, might have been 
made retrospective in its operation ; but as it was in some de- 
gree intended to disturb a statute of repose, which is always 
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favored, we will not be justified in allowing to it such an 
operation, unless its language clearly requires it. The words 
of the Act are, “that on the trial of any suits before any of 
the Courts of this State, the time during which the parties to 
a suit shall not have been a resident, shall not be given in 
evidence, in support of the plea of the statute of limitations.” 

These words may be fully satisfied, by applying them to 
all cases where the bar of the statute of limitations (R. S. ch. 
64, sec. 3.) had not already accrued. If the Legislature in- 
tended to apply them to a case like the present, the Act ought 
to have been entitled, “ An act to encourage litigation, by re- 
viving stale claims.” But we do not believe, that it had any 
such intention, and the policy of the Act, even upon the most 
favorable construction, has been deemed so doubtful, that it 
has been omitted in the Revised Code. 


Per Curiam. Judgment is affirmed. 








STATE vs. EDMUND S. DEAN. 


When a person, not regularly a constable, has been deputed under the Act 
of Assembly to execute a State’s warrant, the deputation ceases upon his 
executing the warrant, by bringing the defendant before a justice of the 
peace, and returning the process before him. 

An authority to convey a prisoner to jail, cannot be given by a justice of the 


peace by parol. 


THIs was an INDICTMENT, tried before his Honor, Judge Dick, 
at the last Term of Guilford Superior Court. 

The charge in the indictment was, that the defendant hav- 
ing been deputed to serve a State’s warrant in a case of as- 
sault and battery, was further ordered by parol to take the 
prisoner to jail, which he failed to do, but voluntarily per- 
mitted him to escape. The jury below returned into Court 
the following special verdict: “That one Nathan Hiatt, an 
acting justice of the peace, in and for the County of Guilford, 


4 
' 
f 
‘ 
ft 


Sn a ee ae 








394 IN THE SUPREME COURT. 





State v. Dean. 





on the 20th day of July, 1854, issued a State’s warrant for an 
assault and battery against one James Wood, directed to any 
constable or other lawful officer, of said County, to execute 
and return; that on the 21st day of July, of the same year, 
Newell R. Sapp, another acting justice of the peace, in and 
for the said County, entered the following endorsement on the 
said warrant, viz: ‘ For the want of a lawful officer, I depute 
E. 8. Dean to execute the within warrant. Given under my 
hand and seal, this 21st day of July, 1854. Signed, N. R. 
Sapp, [seal].’ That the said E. 8. Dean, by virtue of the said 
warrant and deputation, arrested the said Wood, and returned 
the said warrant with the defendant, Wood, before Arrington 
Dilworth, another acting justice of the peace, of the said 
County, on the same day; that on the way to the house of 
the magistrate, the defendant asked the said Wood what he 
would give him to keep him out of jail, in case the justice 
bound him over for his appearance at Court, when the said 
Wood told him he would give him four dollars, two dollars 
in cash, and his note for two dollars more; that evidence was 
taken before the said justice, of the guilt of the defendant ; 
whereupon he was ordered to enter into recognizance in the 
sum of $25, for his appearance at the next Court of Pleas and 
Quarter Sessions, of Guilford County ; that the defendant fail- 
ing to enter into the above named recognizance, the said jus- 
tice wrote the following mittimus on the said warrant, viz: 
‘To the jailor of Guilford County: You are hereby com- 
manded to put into the common jail of Guilford County, 
James Wood, who fails to enter into recognizance as required 
above. Given under my hand and seal, this 21st day of July, 
1854. Signed, A. Dirworta, J. P., [seal] ;” which said war- 
rant, with the mittimus thereon, was delivered by the said 
justice to the defendant, Dean, with directions from the jus- 
tice to take the said Wood and commit him to the common 
jail of said County, but that the said directions were not in 
writing, but by parol; that the defendant took the said Wood 
into his charge, together with the said warrant, and carried him 
in the direction towards Friendship, the residence of the said 
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Dean, but before arriving at that place, voluntarily released 
him, and permitted him to go at large out of his custody, up- 
on his paying him two dollars in cash, and giving his note for 
two dollars; but whether the defendant is in law guilty, on 
the above state of facts, the jurors are ignorant, and submit 
the question to the Court,” &e. 

The Court being of opinion, upon the special verdict, that 
the defendant is guilty, gave judgment accordingly; and the 
defendant appealed to this Court. 


Attorney General and Bailey, for the State. 
Morehead, tor the defendant. 


Barrie, J. The guilt of the defendant depends upon the 
question, whether he had a legal authority to detain the pri- 
soner James Wood, at the time when he was permitted to 
make his escape. The defendant was not a regular officer, 
but he had been properly deputed by virtue of the tenth see- 
tion of the twenty-fourth chapter of the Revised Statutes, to 
execute the State’s warrant, by which Wood had been brought 
before a justice of the peace, to answer the criminal charge 
therein specified. lad the prisoner then been permitted to 
escape, there can be no doubt that the defendant would have 
been indictable therefor. But we are of opinion, that when 
the warrant had been returned, and the justice had acted up- 
on the case, the deputation expired, and the defendant had 
no longer any authority to act under it. The s7ttimus was 
another, and a very different “ precept or mandate,” whic! 
ought to have been delivered to a constable, had one been 
present ; or “in the absence and for want of a constable,” th: 
jnstice who made it out, onght to have deputed the defenc- 
ant, or some other person, “ not being a party,” to execute i 
by carrying the prisoner to jail. Lut itis said, that the dc- 
tendant was so deputed by thesparol directions of the justice. 
This raises the question, whether the law required such depx- 
tation to be in writing. The defendaunt’s counsel strenuously 
contends that it did, and not only so, but that it ought to have 
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been under the seal of the justice. In support of this position 
he relies upon the case of the State v. Worley, 11 Ire. 242, 
in which it was decided that a seal is essential to a warrant 
issued by a magistrate to arrest a person for a criminal offence, 
and that if there be no seal, the warrant is void, and the de- 
fendant is justified in resisting. its execution. The argument 
seems to us to be unanswerable. If a regular officer, having 
a warrant, perfect in all respects except in the matter of a 
seal, cannot legally seize and detain the person of a citizen, 
we cannot see how an authority to do so can be conferred, 
by parol merely, upon one who is not a known officer. Sup- 
pose that while on the way to jail the defendant had refused 
to go any further, how could he have shown that he had the 
right to call upon other persons to assist him? When arrived 
at the jail, how could he have satisfied the jailor that the pris- 
oner was rightfully in his custody, and that the jailor would 
be justified in receiving and detaining him? It will not do 
to say that the mittimus was written upon the warrant, which 
the defendant had been lawfully deputed to execute. In 
truth, it ought not to have been written there, for it was the 
duty of the justice to keep the warrant and judgment thereon, 
until he could return the papers to Court. But supposing it 
to have been properly on the warrant, the papers themselves 
would have shown, that whatever authority had been confer- 
red upon the defendant, had expired with the execution 
and refarn of the warrant. The force of this argument is not 
weakened by the decision in the case of the State v. Maberry, 
3 Strob., 8. C. R. 144. The defendant in that case had been 
a regular officer, but had failed to renew his bond af the pro- 
per time, and it was held that he, continuing to act as an offi- 
cer, could not take advantage of his own neglect. Our opin- 
ion is, that the judgment upon the special verdict was errone- 
ous and must be reversed, and a judgment entered for the de- 
fendant. ots: 


Per Curiam. Judgment reversed, and judgment for the 
defendant. 
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EVAN BEVAN vs. CHRISTENBURGH J. BYRD. 


Where a quantity of unshucked corn was levied on by a constable, it was no 
violation of his duty to divide it into small piles and sell it by the pile. 

Whether articles levied on have been properly sold, is a question of law, and it 
is error to leave that question to a jury. 


Action on the casx, tried before his Honor, Judge Ca.p- 
WELL, at the Spring Term, 1856, of New-Hanover Superior 
Court. 

The declaration contains two counts against the defendant, 
as a constable, for misconduct in making sale of the plaintiff’s 
property under an execution. The first count charges that 
he sold the plaintiff’s property en masse ; and the second, that 
he sold the plaintiff’s property while the same was absent, 
thereby causing it to be sold at an undervalue, to the great 
damage of the plaintiff, &c. 

The evidence on the part of the case considered by this 
Court was, that the defendant sold some corn in the shuck, sup- 
posed to be one hundred and fifty bushels, in five or six piles or 
parcels. Upon this part of the evidence, the defendant’s 
counsel asked his Honor to charge the jury that the corn was 
properly sold ; he refused to give the charge desired, but told 
them it was the duty of the officer so to have condueted the 
sale as to make the most money out of the property ; to have 
sold it as a prudent man would his own property; that as to 
the corn, he left it to the jury under the rule laid down. 


The defendant excepted to this part of the charge. Ver- 
dict for the plaintiff. Judgment and appeal. 


Strange, for the plaintiff. 
London, for the defendant. 


Nasu, C.J. There are two counts in the declaration ; the 
first, for a misdemeanor in the sale of the property en masse ; 
the second for a conversion. 

The defendant, a constable, levied upon some corn, fodder, 
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peas, cows, cord-wood, a yawl boat, etc., to satisfy an execu- 
tion in his hands against the plaintiff. On the day of sale, 
the corn was in the shuck, and divided into five lots; how 
much corn was in each pile the case does not state, but the 
whole is stated to have been one hundred and fifty bushels. 
It was sold by the pile. The peas were in the pod, and the 
whole sold together; and so with the fodder. Neither the 
yawl boat nor cattle were present at the sale. 


When an officer levies an execution upon property, it is 
his duty so to conduct the sale as will be most beneficial to 
all parties. The law points out no particular mode in which: 
an officer shall conduct his sales ; but he is bound by general 
principles to sell the property in that way which will proba- 
blysbring the most money. He is the agent of both parties, 
appointed by the law to conduct the sale, and must act in 
good faith to both, and both are interested that the articles 
shall bring the greatest amount of money; particularly is it 
important to the defendant. 

When various articles are levied upon, they cannot be sold 
en masse; the officer must conform as nearly as possible to such 
rules as a prudent man would pursue in selling his own pro- 
perty. Jones v. Lewis, 8 Ire. 70; MeLeod v. Pearce, e al, 
2 Hawks 110. Upon this count his Honor’s charge was incor- 
rect. He was requested by the defendant to charge the jury 
that in point of law the corn was properly sold; this was re- 
fused, and his Honor left it to the jury under the general in- 
structions given in the first part of the charge. Whether the 
corn was properly sold was a question of law, to be decided 
by the Court; the facts were solely in the province of the 
jury. It is similar to the question of probable cause in an 
action for malicious prosecution; the facts being ascertained 
by the jury, the Court is to pronounce the law upon them. 
So in the case of reasonable diligence and reasonable notice. 

In our case, the jury ought to have been instructed that the 
corn was properly sold by the defendant; that it was legally 
sold. An officer may sell a field of standing corn, but he is 
not obliged to gather it. So he may sell a pile of unshucked 
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corn. The practiced eye of the experienced farmer can pretty 
well inform him of the quantity of corn, both in the field and 
in the pile. A man may sell an ox or hog in a pen, but he is 
under no obligation, unless he contract to do so, to butcher 
the animals. The purchaser’s eye is his chapman. 

As there must be a venire de novo, it is unnecessary to take 
notice of the charge on the second count. 


Perr Curmm. Judgment reversed, and venire de novo. 








STATE vs. WILLIAM D. HAYWOOD, e al, COMMISSIONERS, &c. 


Wherever a duty is imposed by law, the performance of which concerns the 
public, the omission to perform that duty is an indictable offence. 

Where, by one clause of an act of assembly, the commissioners of a town are 
empowered and required to let out the repairing of the streets of such town 
to the lowest undertaker, and by another clause of the same, they are authorized 
to lay a tax for repairing the streets, and the inhabitants of the town are, 
by the same act, exempted from working on the streets, it is not discretion- 
al with such commissioners whether they will let out the streets and lay 
the tax, but they are indictable for failing so to do. 

An indictment against commissioners of a town for failing to do their duty as 
such, during a certain space of time therein set out, must aver the tenure 
and duration of their office. Therefore, an indictment which charges that 
they were commissioners on one particular day of the time alleged, during 
which they were delinquent, is defective; no judgment can be pronounced 
thereon. 

Where commissioners are authorised to raise money, by taxation, for repair- 
ing streets, and to expend it in a particular way to effect such repairs, that 
is, by letting out the work to the lowest undertaker, it is not sufficient to 
charge generally that they refused, and neglected to apply and expend the 
money in repairing. 


Tis was an INDICTMENT against the defendants, as commis- 
sioners of the City of Raleigh, tried before his Honor, Judge 
Person, at the last Spring Term of Wake Superior Court. 

The bill charges, that on the Ist day of January, 1855, there 
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were certain streets in the City of Raleigh (describing them by 
name) used, &c., and that on that day, the same were ruinous 
and out of repair; also, that by an act entitled “an Act for 
the government of the City of Raleigh,” &c., the com- 
missioners are empowered and required to let to the lowest 
undertaker, on giving ten days’ notice of the same by adver- 
tisement, the necessary repairing of the streets ; and that “it then 
and there became, and was their duty, to let out the said 
streets, as is in the said act directed and prescribed ;” and that 
the said commissioners, from the 3rd Moriday in January, 
1854, to the 3rd Monday in January, 1855, did then and 
there unlawfully and wilfully neglect and refuse so to let to 
the lowest undertaker, the necessary repairing of the said 
streets, by which, the said streets became ruinous and out of 
repair, against the form of the statute, &e. 


The second count of the indictment charges, that on the 1st 
day of January, 1855, there were, &c., setting forth the streets 
as above described ; that on that day they were out of repair, 
&c.; that on that day the defendants were commissioners, and 
that by an act of the Assembly, entitled as above stated, it 
was enacted, that “in order to raise a suflicient fund for re- 
pairing the streets of the City, and for effecting other useful 
and necessary purposes, the said commissioners are hereby 
authorised to lay, levy and collect annually, a tax not exceed- 
ing ten shillings on every hundred pounds’ value of taxable 
property in the said City, and a tax not exceeding ten shil- 
lings on all free male polls residing within the limits, and 
a tax not exceeding ten shillings on every male slave (of 
a certain age) working within the limits of the said City; and 
that, hereafter, no inhabitant of the said City shall be compell- 
ed to work on the streets thereof.” That the said commis- 
sioners, as by law bound to do, did lay the taxes and collect 
the same for the purposes mentioned ; and, that it then ‘and 
there became, and was their duty, to lay out and expend the 
money thus collected, in repairing the said streets; and, that 
from the 3rd of January, 1854, to the 3rd of January, 1855, 
they wilfully neglected and refused so to do; by reason of 
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which neglect, the said streets became ruinous, &c. ; conclu- 
ding also against the statute. 

On the trial.of the case below, it was not denied by the 
defendants that the streets described were out of repair, nor, 
that being commissioners for the year 1854, and having col- 
lected the taxes for that year, they applied no part thereof to 
the reparation of the streets mentioned in the indictment. 
It was proved that these streets had not been let out to any 
undertaker in the year 1854. It was also proved that these 
were public streets of the City of Raleigh. The defendants 
objected that, under the charter of the City of Raleigh, they 
were not bound, and it was not their duty to apply and ex- 
pend the monies so collected, as aforesaid, in repairing the 
streets as charged ; neither were they required to let out the 
repairing of the said streets to the lowest undertaker, as is 
charged ; on the contrary they insisted that these powers were 
discretionary, and, therefore, that they were not indictable 
for the omission. 


His: Honor was of a contrary opinion, and so charged the 
jury. Defendants excepted. Verdict for the State. Judg- 
ment and appeal. In the Supreme Court, the defendants’ 
counsel moved ore tenus in arrest of judgment, for the causes 
mentioned in the opinion of the Court. 


Attorney General, for the State. 
Moore and Cantwell, for the defendants. 

. ’ 
Pearson, J. Whenever a duty is imposed by law, the per- 
Sormance of which concerns the public, the omission to per- 
form it is an indictable offence. By the general law, the 
County Courts of the several Counties in the State, are re- 
quired to see that the public highways are kept in repair, and 
to this end it is made their duty to appoint overseers and al- 
lot hands to the several roads, so that no public highway, 
whether it passes through a swamp or crosses over a moun- 
tain, can be out of repair, unless some one is liable to indict- 
ment for neglect of duty. The charter of the city of Raleigh 
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relieves the County Court of Wake from the duty of seeing 
that the streets of the city are kept in repair, by imposing that 
duty upon the Commissioners. So that the suggestion that 
the Commissioners may, or may not, at their discretion, see that 
the streets of the city, which are public highways, are kept in 
proper repair, cannot for a moment be entertained. 


There is no question therefore, that the Commissioners are 
liable to indictment, but the question is does the indictment 
now under consideration make the necessary averments, so as 
to show on its face that the defendants are guilty of an omis- 
sion of duty according to the terms and provisions of their 
charter? ! 

The averments in the jirst count, are: on the 1st day of Jan- 
uary, 1855, there were certain streets, known as Harrington 
street, &c., which streets were, on that day, and from thence 
hitherto, out of repair. On the said 1st day of January, 1855, 
the defendants were commissioners of the City of Raleigh. 

3y an act of the Legislature, the commissioners are required 

to let to the lowest undertaker, on giving ten days’ notice of 
the same by advertisement, the necessary repairing of the 
streets, whereby it became the duty of the defendants 
so to let out the repairing of the steets; yet the defen- 
dants, from the 3rd Monday of January, 1854, to the 
3rd Monday of January, 1855, did neglect and refuse to 
let out the repairing of the streets. This count is fatally 
defective in this: there is no averment of the tenure of 
office, or of the time for, and during which, the defendants were 
appointed and bound to act as commissioners. There is an 
averment that they were commissioners on the first day of Jan- 
uary, 1855; whether that was the first or the last day of their 
term of service, or whether the term was a week, or a month, 
or a year, is not averred; still the duty, for the neglect of 
which they are indicted, requires at least ten days for its 
performance. State v. Commissioners of Halifax, 4 Dev. R. 
345. 

The averments in the second count, are: on the first day of 
January, 1855, there were certain steets, known as Harring- 
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ton street, &c., which streets were, on that day and from 
thence hitherto, out of repair. On the said 1st day of Janu- 
ary, 1855, the defendants were commissioners of the City of 
Raleigh. By an act of the Legislature the commissioners are 
required, in order to raise a sufficient fund for repairing the 
streets, to levy a tax. In pursuance of this authority, the de- 
fendants did levy a tax on the city property, “ yet the defen- 
dants, during a long space of time, to wit, from the 3rd Mon- 
day in January, 1854, to the third Monday in January, 1855, 
did unlawfully and wilfully neglect and refuse to apply and 
expend the money raised by the taxes in repairing the streets.” 

Here, we meet with the same difficulty. There is an aver- 
ment that the defendants were commissioners on the jirst day 
of January, 1855 ; but it does not appear whether that was the 
first or the last day of their term of service. 

A more grave objection to this count presents itself. The 
commissioners are not required by. their charter, to apply and 
expend the money raised by taxes, towards repairing the 
streets in a general way, but they are required to do it ina 
particular way, that is, by letting out to the lowest bidder, 
after ten days notice, the repairing the streets, in the way and 
manner set out in the specifications, as set forth in the first 
count. State v. Justices of Lenoir, 4 Hawks 194. So this 
sweeping charge that the defendants did unlawfully and 
wilfully neglect and refuse to apply and expend the money 
raised by the taxes, in repairing the streets, is altogether too 
vague, uncertain and general for a judicial proceeding. 

We concur with his Honor, that the defendants are subject 
to indictment ; it is not at their discretion to do or not to do 
a thing which concerns the public; but we are satisfied that 
the indictment is defective in not making the necessary aver- 
ments. Therefore we allow the motion in arrest of judgment. 


Pir Curt. Judgment arrested. 
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The State on the relation of JOHN W. GARLICK et al. vs. RICHARD 
M. JONES et al. 


A justice of the peace has no authority under the Act of 1741, Rev. Stat. ch. 
24, sec. 10, to appoint a special constable to execute a fieri facias. 


Txis was an action of prs, tried befure Dick, Judge, at 
the last Spring Term of Orange Superior Court. 


The relators of the plaintiff declared on the sheriff’s bond 
against him and his sureties, and alleged asa breach, the fail- 
ure to collect a debt under a fi. fa. in his hands. 


The facts submitted in a case agreed are, that one Breese, 
a deputy of the sheriff Jones, had in his hands an execution 
in favor of the relators of the plaintiff for $47,73, against one 
S. D. Schoolfield, which he might have levied on a quantity 
of ice, some shingles, plank and scantling, and failed so to do. 
It is agreed that the said Breese desisted from executing the 
property above stated, from a belief that it was already appro- 
priated by the prior levy of anexecution. As to this execution 
the facts are, that the warrant on which it was obtained was 
not served by a regular officer, but by one Samuel Hanner ; 
and after service of the paper on Schoolfield, a judgment was 
rendered in favor of the plaintiff, one Freeland, for $——; an 
execution was issued on this judgment, and the same was put 
into the hands of Hanner; besides being directed on the face 
of it to Samuel Hanner, the execution, was endorsed thus: 
“for the want of an officer, I hereby deputise Samuel Han- 
ner to execute this execution,” and signed. This execu- 
tion was levied on the property in question, before the 
execution of the relators came into the hands of Breese, and 
it was duly taken into possession by Hanner, and kept by him 
until he made sale of the same. Upon this statement of facts, 
it was agreed by counsel, that if his Honor should be of opin- 
ion, that the execution in the hands of Hanner was duly lev- 
ied, and that under it, the said Hanner had a right to hold 
the property, that a nonsuit should be entered; but if his 
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Honor should be of a contrary opinion, judgment was to be 
entered for the plaintiff. 

Upon consideration of the case agreed, his Honor, being of 
opinion with the defendants, ordered a nonsuit. From which 
judgment the plaintiff appealed. 


Bailey and Fowle, for plaintiff. 
Norwood, for defendants. 


Pearson, J. It is a matter of public policy, that writs and, 
all other process in the administration of law, should be exe- 
cuted by regularly appointed and known officers; so that 
there may be some guarantee of fitness for the place, and some 
degree of responsibility secured, and that by practice a famil- 
iarity with the duties of the office may be acquired ; but more 
than all, that the authority of the office should be well known, 
and readily submitted to, by all with whom it may have to 
deal. 

The necessity arising out of sudden emergencies, induced 
the colonial Legislature, as early as 1741, to make an excep- 
tion to the general rule, and the provision of the statute then 
enacted, has been brought down to us by the several revisals. 
“For the better executing any.precept or mandate in extraor- 
dinary cases, it shall and may be lawful for any justice of the 
peace to direct any such precept or mandate, in the absence 
of, or for the want of, a constable, to any person,” &ce. 

This being an exception, of course the general rule must pre- 
vail; and nothing comes within the exception, unless it fall 
within the cases intended to be provided for, and the mischief 
to be remedied. 

There is a marked distinction between process in civil and 
in criminal proceedings ; in the one, there is danger that the 
party suspected may become a “ fugitive from justice ;” hence 
a necessity for his immediate apprehension; the officer or 
person deputed to execute the precept or mandate, is requir- 
ed to arrest the party and have him forthwith before some 
committing magistrate, to be dealt with according to law; in 





406 IN THE SUPREME COURT. 





Garlick v. Jones. 





the other, there is no such imminent cause for haste, and the 
writ or other process simply commands the officer to arrest 
the party and him safely keep, so as to have him at the next 
term of the Court; or to execute the process within thirty or 
ninety days (Sundays excepted). At common law the oflicer 
might, at his discretion, take bail or refuse to take it; and 
bail below was a bond payable to the officer. Here, we see 
at once, that in regard to the execution of writs and civil pro- 
cess, different considerations are involved, and objections to 
the action of any but regularly appointed and known oflicers 
present themselves other than such as apply to the execution 
of precepts or mandates for the arrest of persons charged with 
the commission of felonies and offences against the public. 
In regard to debtors who abscond, or otherwise conceal them- 
selves, so that the ordinary process of the law cannot be serv- 
ed on them, the statute in reference to original attachments 
gives a remedy ; and the idea that a common writ of fiert fu- 
cias, Which is to be executed within ninety days, is a precept 
or mandate in extraordinary cases within the meaning of the 
statute, cannot be entertained ; there is no reason to presume 
that “the absence of, or want of a constable” to levy upon 
and hold possession of property until such time as it can be 
sold according to law, presented an exigency for which it was 
the intention of this statute to provide, any more than the ab- 
sence or want of a sheriff in regard to writs and other process 
issuing frgm the Courts. 

Sheriffs and constables may make deputies whenever the 
press of business requires it, and they are liable under the 
maxim respondeat superior for all defaults of their agents in 
civil proceedings. Why should creditors and debtors be unne- 
cessarily exposed to irresponsible persons appointed by a sin- 
gle justice of the peace? No reason can be assigned for it, 
and in fact, such was not the intention of the statute. 

We have, therefore, come to a conclusion differing from 
that of his Honor: We think that the defendant had a right, 
and was bound, to levy upon the iee and shingles, &c., in the 
possession of the debtor Schoolfield, notwithstanding the pre- 

















JUNE TERM, 1856. 407 





Otey v. Hoyt. 





tence of claim set up by Hanner, under his unauthorised dep- 
utation. 


Judgment of non-suit set aside, and judgment for the plain- 
tiff according to the case agreed. 


Per Curram. Judgment reversed. 








WALTER L. OTEY vs. GOOLD HOYT, EX’R. 


Writings in general cannot be submitted to the inspection of a jury, to enable 
them to form an opinion as to the genuineness of another paper. When 
the contents of such papers are admissible, they must be read to the jury, 
but not exhibited to their sight. 

One who has signed a prosecution bond may become a competent witness, 
by the substitution of a new bond, under an order of the Court, that such 
new bond shall be substituted, and the former one cancelled; and this, 
though such former bond is not then present in Court, to be cancelled. 

In order that the Court may judge of the competency of testimony objected 
to, the bill of exceptions should set it forth. (Outlaw v. Hurdle, 1 Jones’ 

Rep., cited and approved.) 


Action of prs, tried before Person, Judge, at the last 
Spring Term of Edgecombe Superior Court. 

The plaintiff declared on a bond for the payment of money, 
purporting to have been signed by Joseph John Norcott, the 
intestate of the defendant, for the sum of $1080, dated 4th 
day of October, 1846. 

The <dlefendant pleaded the “ general issue.” 

The signature of Norcott was proved, and was not denied 
by the defendant; but it was alleged that the seal and body 
of the bond were written by the plaintiff, and had been writ- 
ten after the signing, and in the place of some former writing on 
the paper, which had been extracted with chemicals. It was 
in evidence that the body and seal of the note were in the 
hand-writing of the plaintiff. One JZ/anrahan proved the 
hand-writing of Norcott, and that the latter part of his name 
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ran into the scroll of the seal ; that he had seen thirty bonds 
signed by Norcott, and his general habit in signing his name 
to sealed instruments, was to avoid running his name into the 
seal or scroll, and that he had no recollection of ever seeing 
one in which he had done so. 

Upon examination of plaintiff’s counsel, this witness stated, 
that twenty of the bonds of which he spoke, were shown to 
him yesterday, for the first time, by the defendant at his own 
room, and that they were all signed in the genuine hand-wri- 
ting of Norcott. The defendant's counsel then proposed to 
ask the witness if the bonds which he then held in his hand 
were those which were shown to him yesterday by the de- 
fendant. On objection from plaintiff’s counsel, this evidence 
was excluded, for which defendant excepted. 

The defendant’s counsel then proposed to show the bonds 
to the witness, and to prove by him that the bonds were gen- 
uine, and that Norcott had signed every one of them without 
touching the seal or scroll. To this plaintiff's counsel objec- 
ted, and the testimony was excluded. For this defendant 
excepted. 

Mr. Satterthwaite was offered as a witness for the plaintiff, 
and was objected to on the part of the defendant, because it 
appeared from the record transmitted from Pitt County, from 
which the cause had been removed, that he was surety for 
the prosecution of the suit. Thereupon the Court permitted 
@ new prosecution bond to be executed by another surety, 
and ordered that Mr. Satterthwaite be released from his sure- 
ty-ship on the bond heretofore given, and that the same be 
cancelled. The defendant still objected, because the original 
bond was not present, and was not cancelled; but the Court 
allowed the witness to be examined. The defendant again 
excepted. 

Dr. Blow, a witness for the defendant, testified that he was 
well acquainted with the hand-writing of Norcott; that he 
was very neat and orderly in his writing and signature ; that 
his general habit in signing his name to a seal was to give 
himself sufficient space, so that his signature did not reach or 
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run into the seal, and this was his habit when he signed his 
name and added “surety” or “administrator.” The witness 
further stated that he saw the bond in suit, in the Spring of 
1850, and examined it carefully ; that he has been in the habit 
of observing the hand-writing of persons generally, but upon 
enquiry by plaintiff’s counsel, he said he had not been en- 
gaged in any business which directed his attention particular- 
ly that way, and he could not say that he was an expert in 
deciding upon the genuineness of hand-writing, or possessed 
any particular knowledge upon the subject. The counsel for 
the defendant then proposed to ask him what his opinion was, 
formed at the time that he made the examination in 1850, 
and now entertained by him, as to whether the seal was made 
before or after the signature was written. This evidence was 
objected to by the plaintiff’s counsel, and ruled out by the 
Court. Defendant excepted. 

George W. Mordecai, plaintiff’s witness, testified that he 
had been President of the Bank of the State for five or six 
years, and is in the habit of examining carefully, in the course 
of his business, and as a part of it, notes and papers, to detect 
counterfeits and forgeries, and thinks that he has acquired a 
knowledge of hand-writing superior to other men generally, 
and that he is a judge of such things; and, upon cross 
examination, he said he could not say that he had any 
particular knowledge or expertness in detecting whether 
the seal or signature of a bond was first written. The 
defendant objected to the opinion of Mr. Mordecai, upon the 
question whether the seal or signature was first written, but 
the Court allowed him to give an opinion; for which the de- 
fendant excepted. 

There was a verdict for the plaintiff. Judgment and ap- 
peal by defendant. 


Moore, for plaintiff. 
Rodman, for defendant. 


Nasu, C. J. The notes offered in evidence were properly 
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rejected. If they could be used in the manner proposed, it 
would necessarily lead to a violation of the rule, that a jury 
cannot decide by a comparison of hand-writing. They would, 
if entrusted with the papers, compare the hand-writing of 
the document upon which the action is brought, with those 
given in evidence ; and not being themselves experts, suppo- 
sition would take the place of facts, upon which alone a ver- 
dict ought to be founded. More especially ought the papers 
offered in evidence here, to have been rejected; they were 
shown to the witness on the morning of the trial, and might 
have been selected from many others to answer the particu- 
lar purpose for which they were tendered. If such a thing 
were countenanced in practice, it would lead eventually to 
imposition on the Court, and fraud upon the opposite party. 
I hope it is unnecessary to say we impute no improper con- 
duct or motive to the defendant in the present instance. Wri- 
tings, in general, are not properly submitted to the inspec- 
tion of a jury ; if used on the trial of a case, they may be read 
to them. Outlaw v. Lurdle,1 Jones’ Rep. 150. In the re- 
jection of the papers as evidence to go to the jury for their 
inspection, there is no error. 

The second exception is not sustained; the papers them- 
selves being rejected, the question propounded to the witness 
was entirely immaterial; if they had been admitted it might 
have been material to identify them as the papers shown to 
the witness on the day before the trial. 

The third exception is not tenable. Mr. Satterthwaite, 
when first tendered as a witness, was incompetent. Being 
the plaintiff’s security on the prosecution bond, he was dis- 
qualified by his interest. By permission of the Court, the 
plaintiff was allowed to file another prosecution bond with a 
different surety. The Court ordered the first bond to be can- 
celled. It is objected, that the first bond was still in force, 
and the Court could not deprive the defendant of his interest 
in it, and because the prosecution bond was on file in another 
Court, and not present to be cancelled. By the order of the 
Court directing the first bond to be cancelled, it was as effect- 
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ually stript of all efficacy against the witness, Mr. Satter- 
thwaite, as if it had been present and actually destroyed ; 
und any attempt to enforce its collection-by a suit at Law 
would have been a contempt of Court. See cases of McCul- 
loch v. Tyson, 2 Hawks. 336; 2. C. L. R. 468. The first 
was an appeal bond, for which, on motion, the witness being 
interested, the appellant was permitted to substitute a new 
bond. If this can be done, upon an appeal, we see no reason 
why it should not be done in the case of a prosecution bond. 
In requiring a bond in either case, the security of the oppo- 
site party is the main object; and if, when the cause is to be 
tried, he is secured by a competent bond, the object is an- 
swered. Mr. Satterthwaite, after the order was made by the 
Court, was a competent witness, 

The qrestion put to Dr. Blow by the defendant’s counsel 
was properly ruled out by the Court; the witness had stated that 
he was not an expert.in deciding upon the genuineness of 
hand-writing, he was, therefore, not competent to answer the 
question put to him, 

The answer of Mr. Mordeeai to the question put to him, is 
not set forth, so that the Court may judge of its bearing upon 
the question ; the. exception must set out the evidence object- 
ed- to. State v. Clark, 12 Ire. 151; Sutlif? v. Lunsford, 8 
lre. Rep. 818. There is no error. 


Per Curiam. Judgment affirmed. 





ROBERT SIMPSON vs. ZEBULON L. MORRIS, 


Where the bargainor and bargainee to a bill of sale of slaves both lived in 
Union County, but the bargainee having a plantation in Mecklenburg, wit}.- 
in the year sends the slaves to this plantation, whither he himself after- 
wards removes, and thenceforward resides; ZZeld*that this bill of sale was 
properly registered in Mecklenburg county. 

v 
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Action of petinvE, tried before his Honor, Judge Extis, at 
the last Superior Court of Mecklenburg. 

The plaintiff claimed under a bill of sale, executed to him 
by David Simpson, embracing several slaves, including the 
one in question. This bill of sale was made in 1851, in Union 
county, and during the same year the slaves were removed to 
a plantation in Mecklenburg, belonging to the plaintiff, and 
there kept under the control and management of his agent, 
until he removed to the same place, and his father, the said 
David, to a place near there. There was a conflict in the tes- 
timony, as to who used and controlled the slaves afterwards, 
whether the plaintiff or his father; but there was no question 
as to the fact, that they remained in Mecklenburg from a short 
time after the bill of sale wasmade. The plaintiff’s bill of salo 
was proved and registered in Mecklenburg county, and the 
defendant objected to its reception as evidence, insisting that 
it should have been registered in Union county, where it was 
executed, and where the parties lived at the time; but this 
objection was over-ruled by his Honor, and the bill of sale 
was admitted to be read. For this defendant excepted. 


The defendant claimed by virtue of a sheriff’s sale, under 
an execution against David Simpson, posterior in test to the 
date of the bill of sale; but he contended that this deed from 
the father, David, to his son, the plaintiff, was fraudulent and 
void as to creditors, and there was much conflicting evidence 
in that question. His Honor refused to give his opinion as to 
whether the conveyance was fraudulent, for which he also 
excepted. 

Verdict for the plaintiff. Judgment and appeal by de 
fendant. 


Boyden and Osborne, for plaintiff. 
Wilson, for defendant. 


Nasu, C. J. Two objections are made by the defendant 
to the plaintiff’s action. First, that the bill of sale under 
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which he claims the slave in dispute, was not registered in the 
proper county. Second, that the purchase of the plaintiff 
from his father, was made to defeat his creditors, and was there- 
fore fraudulent and void in law. 

The first objection depends upon the proper construction of 
Rev. Stat. ch. 37. The twentieth section provides as follows : 
“where the transfer or conveyance of any slave shall be in 
writing, such writing, after being legally proved, shall be re- 
gistered in the county where the purchaser shall reside, he 
being in the actual possession of the slave.” In this case, the 
parties and slaves, at the time of the sale to the plaintiff, were 
in Union county. The case does not disclose the date of the 
bill of sale, but the plaintiff having a plantation in Mecklen- 
burg county, the slaves were removed there soon after the 
sale, in the month of September, in the same year in which 
they were bought by the plaintiff; and soon thereafter, the 
plaintiff and his father both removed to Mecklenburg county, 
in which county the deed was proved and registered. The 
presiding Judge held the registration sufficient, and we con. 
cur with him. One object of the registration acts, is to fur- 
nish those who deal with the owners of slaves a ready way 
of ascertaining their title to them. Another is to ascertain 
where slaves are to be given in under the revenue laws. The 
purchaser, the plaintiff, residing in Mecklenburg county, and 
the slaves being there, a creditor, or one about to deal with 
him as to the slaves, would naturally search the register’s 
office of that county, to ascertain his title. The construction 
put upon the Act by his Honor, is strengthened by the phrase- 
ology of the Act—“ the purchaser being in possession of the 
slave.” As the date of the bill of sale to the plaintiff is not 
given in the case, we are at liberty to presume that the slayes 
were removed to Mecklenburg soon after the sale to him. 

On the second point, we see no valid objection to the 
Judge’s charge. The Court was requested to charge the jury, 
that the evidence disclosed such a possession of the slaves af- 
ter the sale, as to make the conveyance to the plaintiff frand- 
ulent. This was declined by the presiding Judge ; but he, being 
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of opinion that the faet of the possession by David Simpson 
was a controverted one, left it to the jury to determine how 
the fact was. The latter part of the charge being in favor of 
the defendant, he cannot complain of it. His Honor could 
not give the instructions prayed for; it would have been deci- 
ding a matter of fact controverted between themselves. The 
prayer was, that the jury should be charged, that the posses- 
sion, under the evidence, was in David Simpson, the bargainor, 
This was denied by the plaintiff, and.there was evidence on 
each side upon that fact. It was clearly the right of the 
jury to ascertain how the fact was, and to them it was left by 
the Court. These are the only questions referred by the de- 
fendant in his bill of exceptions to this Court. 


Per Cortam. Judgment affirmed. 








ALEXANDER LASHLEY vs. JAMES LASHLEY. 


A testator bequeaths to his daughter two slaves, and provides that she shall 
remain with her mother while she remains single; and then, is added the 
clause, “if she should die single, then, the property willed to her” to go 
over to others. The daughter married, but her husband died before she 
did, and she did not marry again: Held, that the limitation over did not 
take effect. 


Action of petixve for two slaves, Dinah and Henry, tried 
before Dick, J., at the last Superior Court of Orange. 

This case depends upon the construction of the will of 
Thomas Lashley, who died in 1824. After giving to his 
daughter, Fanny, the two negroes in question, he adds, “It 
is also my desire that my daughter, Fanny, live with her 
mother as long as she thinks proper; enjoying the same priv- 
ileges she hitherto enjoyed, while she remains unmarried; if 
she should die single, then, the property willed to her, to be 
equally divided among the rest of my legatees.” 

Fanny Lashley, after the death of her father, married Thom- 
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as Thompson, who died in 1841, and she died in 1853, with- 
out having any child, and without having again married. 

The plaintiff claims, as one of the legatees of Thomas Lash- 
ley. 

The defendant claimed title under the will of Fanny Thomp- 
son, which was duly executed to pass such property and prov- 
ed. His Honor charged the jury that Fanny Thompson had 
died single, according to the meaning of her father’s will, and 
the plaintiff was eniitled to recover. 

Defendant excepied. Verdict and judgment for plaintiff, 
and appeal. 


Graham, tor plaintiff. 
Norwood, for defendant 


Pearson, J. ‘The case turns upon the meaning of the word 
“single,” as usc! by the testator, in the bequest to his daugh- 
ter, Fanny. When applied to a woman, “single,” in its 
strict literal sense, means without a husband; but in its ordi- 
nary sense, and as used in common parlance, it denotes a class; 
those who have never married, as distinguished from married 
women and widows. We are satisfied this is the sense in 
which it was used by the testator. His daughter, Fanny, in 
respect to the legacy given to her, was the primary object of 
his bounty; therefore, the restraint upon it onght nor to be 
extended by implication. The testator uses the word “ sin- 
gle,” in opposiion to the word unmarried, and obviously had 
in his mind, iwo future events. Fanny will either marry and 
settle in life, like the rest of my children, or she will remain 
unmarried, and continue to be with her mother; in this lat- 
ter event, I can restrict the legacy, without interfering with 
her prospects in life; so, in that case, I direct the property 
willed to her, to be equally divided among the rest of my 
legatees. 

There is another view, which we think conclusive. The 
limitation over, is not, if she should die single, and without 
having children, but, simply if she should die single ; so, tak- 
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ing the word “single,” as embracing the condition of her be- 
ing a widow, the limitation over would take effect, although 
she left half a dozen children. A construction which leads 
to such a result cannot be for a moment entertained. 

It was suggested upon the argument, that the term “single 
woman,” had received a judicial construction, under the bas- 
tardy law, and was extended so as to include widows. So it 
has been extended to married women, under certain circum- 
stances ; but this broad construction of the word, as used in 
the bastardy law, is put on it to meet the mischief, and carry 
out the intention of the Legislature. But, as we have seen, 
there is nothing in the will under consideration, to extend the 
word beyond its ordinary meaning, and to indicate an inten- 
tion to make a limitation over, if the daughter should be a 
widow, at the time of her death. 

As the facts in this case are admitted, we will suggest to 
counsel, that, in all such cases, where a mere question of law 
is involved, the better course is to put the case in a shape so 
as to make the judgment of this Court final. In the way the 
statement of this case is made up, we can only direct a venire 
de novo. 


Pee Cortam. Judgment reversed. Venire de novo. 








GEORGE AND JOHN HYMAN vs. CLAYTON MOORE, ADM'R. 


To constitute a deed, the party executing it must accompany the acts of sign- 
ing, sealing and delivering, with the intention of making a deed. 

Where, therefore, a person, being drunk, on the receipt of a sum of money 
which was due him, gave a bond for money instead of a receipt, the instru- 
ment is void. 


Tus was an action of pest, commenced by a warrant and 
brought to this Court by successive appeals: it was tried be- 
fore Person, J., at the last Superior Court of Martin county. 

It was proved that the defendant’s intestate had sold the 
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plaintiffs a quantity of fish, and that a suit was brought by 
him against them for the price ; that afterwards, in a conver- 
sation about the suit and the state of the account, the intestate, 
at the request of the plaintiff George, made a statement which 
is in part, as follows: “you paid me $100 at one time, and I 
gave you a note instead of a receipt.” To this, George made 
no reply. 

Needham Hyman proved, that “ George Hyman told him 
that Edmund 8. Moore was groggy, and he, George Hyman 
had paid him $100 on account of the fish sold, and that Moore 
gave a note for the same instead of a receipt.” 

Miles Davis proved two other conversations with George 
Hyman, at different times, in which the same thing, in sub- 
stance, wus said, except as to the intestate’s being groggy. 
The point raised below was as to payment, and the bill of ex- 
ceptions sent up chiefly concerns that question; but from the 
view taken of the case in this Court, a further notice of it is 
deemed unnecessary. 

Verdict for defendant. Judgment and appeal. 


Rodman, for plaintiffs. 
Moore and Winston, Jr., for defendant. 


Pearson, J. This was debt on a bond for $100; pleas, 
“‘ general issue, payment, fraud, &c. ;” the jury find “ all is- 
sues,” in favor of the defendant. 

In the Court. below, the case was made to turn upon the 
question of payment, and the jury acting, we presume, under 
a general impression of the injustice of the plaintiffs’ de- 
mand, and being left at large by the instructions of the pre- 
siding Judge, find all the issues in favor of the defendant. 

We will not advert to the points made upon the plea of 
payment, because on the face of the proceeding, a ground is 
presented, upon which the defendant can take his position, 
and deny, in limine, the plaintiffs’ cause of action, to wit, the 

writing declared on is not hes deed. 

According to the evidence, in a conversation between the 
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parties, the infestate of the defendant said, “you paid me 
$100 at one time, for which I gave you a note, instead of a 
receipt.” This was assented to, by silence. Needham Hyman 
swore, that George Hyman told him, that Edmund S. Moore 
was groggy, and he (George) paid him $100 on account of the 
fish, and Moore gave him a note for the same, instead of a re- 
cetpt. Miles Davis proves two other conversations of the 
plaintiff, to the same effect. 

Now, the question of law is, the facts being admitted, was 
the writing declared on, the deed of the defendant’s intestate ? 

To constitute a deed, there must be an intention to do the 
thing, as well as an act; so that an act, without an intention, 
is just as inoperative as an intention without an act; doth are 
required to make @ deed. The distinction between fraud in 
the factum, and the fraud in proeuring or inducing the exe- 
cution of an instrument, is plain, yet some how or the other, 
it is not readily reduced to practical application. Fraud in 
the factum, is, where a party executes an instrument without 
having capacity; as a feme covert, or one non compos, or with- 
out knowledge of the contents ; as, where a different instru- 
ment is slipped into the place of one he intended to execute, 
or where it is read falsely, or from some other cause he exe- 
eutes it in ignorance of its contents, so that he did not.in- 
tend to do, what the instrument purports. Fraud in procur- 
ing or inducing ,the execution of an instrument, is, where a 
party having capacity, and with a knowledge of the contents, 
and with an intention to make it Ais deed, is induced by un- | 
due influence, false representations, or fraud in the considera- ; 
tion, to execute the instrument, with a knowledge of its con- 
tents, and with an intention to make tt his deed. 

In our ease, the want of intention is fully proven, and to 
hold, that the plaintiff is entitled to recover upon an instru- 
ment executed under such circumstances, and that the defend- 
| tan must resort to a Court of Equity for protection, would be 
| to put disgrace upon the Common Law Courts. 

The distinction between fraud in the factum, and fraud in 
| procuring the execution of a deed, is well pointed out, and 
| 
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the line of demarkation distinctly drawn, in the following 
cases: eed v. Moore, 3 Ire. Rep. 314; Logan v. Simmons, 
1 Dev. and Bat. 14; Gant v. Humsucher, 12 Ive. 258. The 
bond declared upon, was not the deed of the defendant’s in- 
testate, and the jury were well justified, in finding in his fa- 
vor, on the “ general issue.” 


Per Curtam. Judgment affirmed. 








CHARLES HENSON vs. ROBERT KING. 


Whether an affirmation of the qualities of a chattel sold, is a warranty of 
soundness, is a matter depending on intention and should be left to the 


jury. 
Action on the case for FALSE WARRANTY and for a DECEIT. 


The plaintiff having proved the unsoundness of the animal 
in question, (a mare,) proved by one Seahorn, that, being a 
neighbor to both parties, he consented to be present at an in- 
terview between them on the subject of the trade. The plain- 
tiff took the mare with him to defendant’s house, and offered 
her back to the defendant, proposing to pay him twenty-five 
bushels of corn if he would rescind the bargain; on this be- 
ing refused, he proposed to raise the quantity to fifty bushels, 
which, after some further conversation, was also refused. 
When the offer was first made by plaintiff, he said to him, 
that he had brought the mare back which he had purchased 
of him; that she was not what the defendant represented her 
to be; she was not sound; that the defendant had sold her 
as a sound mare, and that he had paid $100 for her; to which 
statement the defendant said nothing. There was much other 
testimony, but the above only is material to the view taken of 
the case by this Court. The Court below charged the jury that 





' 


\a 





420 IN THE SUPREME COURT. 





Henson v. King. 





there was no evidence of a warranty of soundness; to which 
instruction the plaintiff excepted. 
Verdict for the defendant. Judgment and appeal. 


Wilson, for plaintiff. 
Boyden, for defendant. 


Nasu, C. J. It is well settled, that a bare affirmation of 
the quality of an article sold, metely expressive of the judg- 
ment or opinion of the vendor, will not amount to a warran- 
ty ; to make it so, it must appear that it was a part of the con- 
tract that there should be a warranty. oggart v. Blackwel- 
ler, 4 Ire. 238, and the authorities there cited; Baum v. 
Stevens, 2 Ire. 411. It is not denied but that the animal 
was unsound ; it is, however, denied that there was any war- 
ranty. His Honor instructed the jury, that there was no ev- 
idence of a warranty. In this there is error. 

The witness states, that, at the request of the plaintiff, he 
went with him to the house of the defendant, and the plain- 
tiff proposed to the defendant to take the mare back. The 
plaintiff observed to the defendant that the mare was not 
what he had represented her to him; she was not sound ; that 
defendant had sold her to him as a sound mare. The defen- 
dant said nothing. The sole enquiry is, is this any evidence 
of a warranty? His Honor must have been of opinion that 
there was no contract of warranty between the parties. 
Whether the circumstances amounted to a warranty or not, 
was a question of fact for the jury; because, its being, or not 
so being, was in the intention of the parties. Bawm’s case. 
In that case, the defendant had sold a number of negroes, and 
when one named Jim was put up, he said: “ Here isa young, 
likely, healthy negro; what is bid for him?” The presiding 
Judge notified the plaintiff’s attorney, that he should instruct 
the jury that the words did not amount to a warranty. This 
Court ordered a venire de novo, upon‘ the ground that the 
question ought to have been left to the jury as a matter of 
intention between the parties. In Blackweller’s case, wheth- 
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er the negro was sold as sound, was a matter of contro- 
versy among the witnesses. His Honor, the presiding Judge, 
stated to the jury, that where a vendor used the word warrant 
or promise, or any other word or phrase, signifying that he 
undertook that the article sold was sound, it was in law a 
warranty ; but when he used only words of affirmation, there, 
whether it was a warranty or not, was a question of fact for 
the jury ; they were to say whether the parties intended a 
warranty. The Court here adopted their instructions. In 
this case, the word warranty was not used; but, the defen- 
dant, by his silence, admitted he had sold the horse as a sound 
one. His Honor erred in telling the jury there was no evi- 
dence of a warranty. We think there was evidence of a war- 
ranty, which ought to have been left to the jury. 


Per Curr. Judgment reversed, and venire de novo. 








STATE vs. ALVIN PRESLAR. 


An allegation in a bill of indictment, that a husband “feloniously did make 
an assault” upon his wife, and “from and out of the said dwelling-house 
into the open air, his said wife, violently, feloniously, and of his malice afore- 
thought did remove, force, and there leave, whereby she came to her 
death,” is not sustained by proof, that after she had been beaten, and after 
her husband had gone to bed, she voluntarily left his house and unnecessarily 
remained out in the open air. 


Inpicrment for MuRDER, tried before his Honor, Judge Ex- 
Lis, at the last Superior Court of Union. 

There were three counts in the bill of indictment. 

The jirst, charging the defendant with feloniously killing 
his wife, by striking her with a stick, and by choaking, kick- 
ing and stamping her. 

The second charges, that the defendant did feloniously 
strike his wife with a stick, and did knock, stamp and choak 
her, so that she became very weak, from such injuries, as well 
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as from previous sickness ; and being thus weak of body, he 
drove her from his house at night, and left her exposed to the 
open air, from which two causes combined, to wit, the beat- 
ing and exposure, the deceased came to her death. 


The third count charges, that the defendant feloniously 
killed his wife, by exposing her to the open air, as set forth 
above. ’ 

The jury returned a verdict for the defendant on the first 
and third counts; and against him on the second. 

The evidence on the case, applicable to the second count 
was : 

Noa? Preslar, a son of the prisoner and deceased, testified 
that he is about eighteen years old ; a quarrel arose between 
his father, who was in liquor, and his mother, which continued 
for an hour or more, about a tract of land, in the course of 
which he kicked her about the knees, having his shoes on ; 
afterwards he kicked her again about the same place; she 
then went out of doors, and he gave her a pretty severe kick 
in the side as she passed out; he followed her out, and taking 
her by the hand, told her to go into the house; she said, she 
did not want to go in; he told his little daughter, Rathel, to 
bring him the axe and stick, saying, he would kill her; these 
were brought, and then he gave a knife, which he had in 
his hand, open, to the daughter. The deceased then went into 
the house and sat down, whereupon, he (witness) went out- 
side, and looked at the parties through a crevice in the wall, 
which was of logs; he saw the prisoner return into the house 
where lis wife was, and, with a sound piece of sap pine wood, 
about two and a half feet long, and an inch square, strike the 
deceased a pretty hard blow on the head, she having on her 
bonnet at the time. The deceased then rose up and went in- 
to the yard ; the prisoner followed, and caught hold of her 
about the waist; the witness then went up to his father, and 
told him he should let her alone, when he desisted. After this, 
the deceased went a short distance and sat down; the defend- 
ant sat down also, and after about five minutes, went into the 
house and laid down upon the bed, with his clothes on. In 
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about half an hour afterwards, the deceased proposed to the 
witness, to go with her to the house of her father, Mr. Broom, 
which was distant two miles and a half; he agreed to do so, 
and they started abput seven o’clock at night, she taking 
along her infant child about nine months old, a bed-quilt and 
some clothing: after going about half a mile, she complained 
of being weary, and stopped to rest. After about five minutes, 
she proposed going on, which she did for about one fourth of 
a mile, when she again stopped to rest. She then proceeded 
some half a mile or three quarters further, when they came 
within two hundred yards of the house of her father: she said 
she did not want to go to her father’s till morning: she spread 
down the bed-quilt in the woods, and witness covered her and 
the child, and lying down himself, fell asleep, and slept till 
about two hours before day. The deceased then insisted that 
he (witness) should return home, which he did. The deceased 
was in a weak condition at the time, having just recovered 
from chills and an attack of the mumps: this was on the 21st. 
He next saw deceased at his grand-father’s, Mr. Broom’s, dead. 
On cross-examination, he stated, that they crossed several 
hills and a branch on the way: he said they carried the child 
and clothing alternately : he said when he left his mother in 
the morning she was not complaining: he further said, it 
rained some on the morning of that day. 

Rachel Preslar, a daughter of the prisoner and the deceas- 
ed, testified as to the blow with the stick, and said he kicked 
her four or five times about the knees, and once saw him have 
hold of her by the throat: the quarrel lasted about two hours. 
She went to bed, and did not know when the deceased left ; 
said deceased carried nine yards of spun eotton with her, for she 
saw it at her grand-father’s next day. 

Martha Broom testified, that she is the step-mother of the 
deceased, and that she was at home on the morning of the 
22nd of November spoken of. About day-break, she heard 
some one calling on Mr. Broom from without, and upon en- 
quiry, found it to be the deceased: she got up and went out 
to her: found her about one hundred yards from the house, 
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lying across the road with her child upon her arm: the wit- 
ness tried to help her up, but she was unable to stand. Wit- 
ness then went and procured some bed-clothes for her to lie 
upon, and then called for Mr. Reynolds, a neighbor, who liv- 
ed a quarter of a mile distant; he came and assisted in car- 
rying the deceased into the house; she was in a fainting, ex- 
hausted condition, and they were compelled to stop twice on 
the way, to enable her to recover strength: the witness ex- 
amined her but partially ; found bruises on her legs, thighs 
and arms ; the latter were rendered useless; deceased declin- 
ed from that time; said she must die, and did die about five 
o’clock the next morning, (23d). She complained of weakness 
and misery all over; said that her husband had kicked her 
nearly all over; thathe hit her on the head with a stick, and 
had choaked her: except a little coffee, she could swallow 
nothing, in consequence of a soreness of the throat, of which 
she complained ; that she could not pass her urine, though 
she tried, and did not pass it till about fifteen minutes before 
she died ; she fainted several times during the day, and seem- 
ed to be in great misery; she complained of cold; her hands 
and feet were numb from the time she came, until her death ; 
didn’t think she had a chill. 

TTiram Reynolds says, he was called by Mrs. Broom, as 
spoken of by her, and speaks to very nearly the same matters 
as she: deceased could not stand; fainted down, and had to 
carry her to the’ house ; they stopped to let her rest and re- 
cover herself; she was placed on some bed-clothing before 
the fire ; said that the deceased said, before she awoke in the 
morning her child had escaped from her a little distance, and, 
that in attempting to recover it she had fallen, or was com- 
pelled to sit down through exhaustion. This witness admitted 
that he had said, “probably the deceased may have had a 
chill.” 

* Lecy Broom, said she was a sister of the deceased ; that 
she reached her father’s about nine or ten o’clock on the night 
of the 22nd; said deceased said she was dying, and that the 
prisoner had beaten her all over; that she had lost all her 
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feeling; was numb; that her stomach and bowels gave her 
pain; examined her person after her death, and found bruises 
on her legs and thighs, and on the lower part of her stomach, 
which was much swollen, also on her hips, side, arms and 
neck. 

Eliza Hays, another sister of the deceased, and Llizabeth 
Creaton, a mid-wife, gave a particular account of the bruises, 
&c., and the latter said that the deceased said “ he had kick- 
ed her about to death;” she did not examine whether deceas- 
ed had a chill or fever. 


Dr. McLaughlin testified that he is a physician and sur- 
geon by profession, and was called to make a post mortem 
examination of the deceased for the jury of inquest; there 
were some slight wounds on the neck ; her arms were bruised ; 
there was also a bruise on the abdomen, which, on being cut, 
was found to extend inwardly some little distance, half an 
inch or so; the bruises were running together, and presented 
the appearance of mortification ; she had bruises on her thighs, 
legs and arms; he did not examine the private part of her 
person; made no other examination by incision; her tongue 
was ina healthy condition; he gave it as his opinion, from 
the examination which he had made, and from the testimony 
he had heard, that the wounds, of them rere not mor- 
tal; that if she had remained at_ home, and _ been taken care 
of, she would have recovered ; nor did he think the exposure, 
of itself, produced her death; his opinion was that the two 
causes combined had caused her death; that exposure alone 
would not have proved fatal so soon afterwards; there was 
no sign of fever ; temporary stricture not unfrequently results 
from a wound in the region of the bladder ; the internal evi- 
dences of the body, as far as he saw, were healthy. 

The prisoner offered no evidence. 

Among other things (not now relevant,) his Honor charged 
the jury, “that if the deceased left home under a well ground- 
ed apprehension of losing her own life, or suffering great 
bodily injury at the hands of the prisoner, in case she remain- 
ed, with the object of seeking protection from her father, and 
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on the way, was exposed to the inclemency of the weather, 
trom which cause, combined with the effects of the wounds, 
she died, when the exposure, of itself, would not have caused 
her death, the prisoner would have been responsible for the 
consequences, and guilty of murder.” Defendant excepted. 

“So, also, should they be of opinion that the wounds were 
not, in their character, mortal, and might, by suitable appli- 
cations and proper care, have been cured, and not, of them- 
selves have caused death, but, that they were so aggravated 
and made worse by the exposure to the weather, ag to pro- 
duce that result, it would be murder, provided, however, the 
deceased exposed herself through a well grounded fear of se- 
rious personal injury from the prisoner, if she remained at 
home, and not merely wilfully and without such suflicient 
cause.” Defendant excepted. 

“Tf, in the best exercise of her judgment, under the cireum- 
stances, she deemed the course pursued the most suitable to 
protect herself and infant, although the jury might not think 
it the most proper, still the prisoner would be responsible for 
the consequences, under the restrictions, and with the quali- 
fications heretofore expressed.” To this part of the instruc- 
tion the defendant also excepted. 

Verd'et of guilty, on the second count, and not guilty, on 
the first and third counts. Judgment and appeal. 


Attorney General, for the State. 
Wilson and /. C. Jones, for defendant, 


Pearson, J. The jury having found the prisoner not guil- 
ty, on the first and third counts, we are to assume that the 
injuries infticted upon the person of the deceased, were not 
sufficient, of themselves, to have caused her death, without 
the additional circumstances of her being exposed to the in- 
clemency of the weather, by remaining out all night on the 
damp ground, in the open air. 

The second count, besides the injuries inflicted upon the 
person of the deceased, charges, that the prisoner drove her 
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out of his dwelling house, and eft her in the open air, and, 
that the injuries inflicted upon her person, together with the 
exposure, by being so left in the open air, caused her death. 
Upon this count, the prisoner was convicted. 

The testimony in reference to the exposure is, after the 
prisoner had desisted from beating the deceased, she went off 
a little distance in the yard and sat down; the prisoner sat 
down also; after about five minutes, he went into the house, 
and laid down on the bed with his clothes on. In about half 
an hour afterwards, the deceased proposed to the witness (who 
was her son) to go with her to the house of her father, which 
was distant about two miles and a half. He assented, when 
she took a bed-quilt and some clothing, and her infant child, 
about nine months old, and they left together, about 8 o’clock 
at night. Another witness, a daughter of the deceased, says, 
she also took nine yards of spun cotton. On the way, she 
complained several times of being weary, and stopped to rest 
a few minutes ; complained of her legs ; she was a fat woman. 
When they got within some two hundred yards of her father’s 
house, the deceased said, she did not want to go to her father’s ~ 
till morning, and spread down the bed-quilt in the woods; 
witness covered her and the ehild with the clothing, and re- 
mained there until about two hours before day, witness hav- 
ing fallen asleep, when she insisted on his returning home; 
he did so, and left her and the child alone, where they re- 
mained until daylight, when she was taken to the house. 

Now, admit that, from this evidence, the jury were at liber- 
ty to infer, that the prisoner drove the deceased out of his 
house, there is no evidence to support the further allegation, 
that he left her exposed in the open air; in that scene of the 
tragedy, he had no part; she had arrived within two hun- 
dred yards of her father’s house; there was nothing to pre- 
vent her from going on, but she chose, of her own accord, to 
remain out all night, exposed on the damp ground. 

We can see nothing in the evidence to support the sugges- 
tin made by his Honor, in explanation of this conduct on 
her part; after charging, that if she voluntarily exposed her- 
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self, when she could have gone into her father’s house, the 
prisoner was not responsible, he adds, “but, if, in the best 
exercise of her judgment, under the circumstances, she deemed 
the course pursued the most suitable to protect herself and her 
infant, although the jury might not think it the most proper, 
the prisoner would be responsible.” Where is the evidence 
that she remained out all night, for fear that her husband 
would pursue her? Taking the bed-clothes and the spun cot- 
ton, when she left home, indicated a certain degree of delib- 
eration, and it would have been a strange idea, to be out all 
night by the side of the road, instead of seeking shelter, at 
once, under her father’s roof, had she apprehended further 
violence. 

If, to avoid the rage of a brutal husband, a wife is compel- 
led to expose herself, by wading through a swamp, or jump- 
ing into a river, the husband is responsible for the consequen- 
ces; but, if she exposes herself thus, without necessity, and 
of her own accord, we know of no principle of law, by which 
he is held responsible, to the extent of forfeiting his life. 











Per Curram. There is error ; let there be a venire de 
novo. 
, Stat. 0 Comansdnd 
b 2f.4ey, 
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CHARLES A. HOOPER, ADM’R., vs. SAMUEL MOORE. 


Before a witness can be called to impeach another witness, by proving incon- 
sistent statements, the impeached witness must be asked as to such state- 
ments, in order that he may have an opportunity to explain. 

This rule applies to depositions, unless the inconsistent statements were made 
after the deposition was taken. 

It is error to permit an impedthing witness to say whether, if he were a juror, 
he would believe the impeached witness on oath. 


Detinvz for staves, tried before Dick, J., at the last Cas- 


well Superior Court. 
The plaintiff read in evidence, the deposition of one DMa- 
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tha Bailey, as to the title of the slaves in question. The de- 
fendant offered to discredit this evidence, by showing that 
the deponent had made previous declarations inconsistent 
with the facts stated in her deposition. This evidence was 
objected to, on the ground that the deponent was not appris- 
ed, at the taking of her deposition, that such inconsistency 
was to be attributed to her, and so, had no opportunity to ex- 
plain. The testimony was admitted, and the plaintiff excep- 
ted. 

& f__ Another witness was offered, as to the general character ot 
/ Martha Bailey; and having testified as to that, he was asked 
by the defendant’s counsel, whether, if he was a juror, from 

what he knew of her general character, he would believe her 
on oath. The question was objected to, but allowed by the 
Court. Plaintiff again excepted. 


Verdict for defendant. Judgment and appeal. 


Norwood, for plaintiff. 
Morehead, for defendant. 


Bartiz, J. It must now be considered as settled, that be- 
fore you can impeach the credibility of a witness, by showing 
that he has previously made inconsistent statements, you must 
first put to him what are called the usual preliminary ques- 
tions, in order that he may have an opportunity to explain 
himself. The Qween’s case,2 Brod. and Bing. 314, (6 Eng. 
C. L. Rep. 130); Hdwards v. Sullivan, 8 Ire. Rep. 302. 
The same rule applies to depositions, unless the inconsistent 
statements were made after the time when the depositions 
were taken; Roberts v. Collins, 6 Ire. Rep. 228. In this 
case, they were made before, and the Judge, therefore, erred 
in permitting the impeaching testimony to be given. 

We cannot see that the witness Stamps was more interest- 
ed on the one side than the other, and, therefore, cannot 
pronounce that he was incompetent. It is a matter of math- 
ematical certainty, that if two slaves be worth $2000, and 
ten, including these two, be worth $5000 only, the two will 
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be of more value than a third of the whole; such, so far as 
we can discover, may be the case before us ; at all events, the 
defendant has not furnished us with the means of ascertaining 
that it is otherwise. 

The third and last objection raises a question of practice, 
in relation to the examination of witnesses called to impeach 
the characters of other witnesses, which we are not sorry to 
have an opportunity of attempting to settle. 

The question is, whether an impeaching witness, after he 
has stated that the character of another witness is bad, can be 
asked whether, from his knowledge of that character, he would, 
if he were a juror, believe the witness upon his oath. We 
are decidedly of opinion that such an enquiry, if permitted, 
gives occasion, either to improper replies, or makes the wit- 
ness usurp the province of the jury, and is, therefore, wrong 
in principal, as well as embarrassing in practice. We are 
aware that the rule to which we object has the sanction of 
the English Courts, and has been referred to without disap- 
probation by this Court. See the State v. Boswell, 2 Dev. 
Rep. 209, and the authorities there cited. By reference to 
the case just referred to, it will be seen that what the Court 
said upon this subject was not necessary to the decision, and 
that it was a mere statement of what was the English practice, 
without much reflection whether the rule was well or ill found- 
ed in principle. Those who have seen its application, must 
have observed that the replies of the impeaching witnesses 
were oftener prompted by their own opinion of the witness, 
than by their knowledge of his general character, that is, the 
estimation in which he was held by others. The replies, too, 
are very apt to-be evasive and hypocritical. ‘The witness 
would believe him if he were disinterested, or had no feeling 
in the matter, but otherwise, he would not believe him.” 
These and such like replies are improper, because they do 
not fairly meet the inquiry, whether the character of the im- 
peached witness isso bad that he ought not to be believed, 
though testifying under the sanction of an oath. But the 
great objection to the rule is, that the impeaching witness is 
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called upon to do that which belongs exclusively to the jury. 
It is, or ought to be, their province to pronounce whether a 
witness is to be believed, and, consequently, whether a fact 
to which he testifies, supposing him not to be mistaken, is 
proved. The character, whether good or bad, of a witness, is 
a fact, and, of course, as to that, another witness may testify. 
Whether that character, if bad, is so bad that he ought not 
to be believed, is an opinion or conclusion which the law, as 
a general rule, forbids a witness to give, except in certain 
cases where he testifies as an expert. Our Legislature has 
been careful in guarding and preserving the exclusive pro- 
vince of the jury to decide upon questions of fact, by prohib- 
iting the judge from giving an “opinion whether a fact is ful- 
ly or sufficiently proved ;” Rev. Stat., ch. 31, sec 136; Rev. 
Code, ch. 31, sec. 130. We ought to be equally careful in 
settling rules of practice, to protect the jury from an improper 
invasion of their province by the witnesses. The evil arising 
from such an invasion, is thus ably and forcibly set forth by 
Sueptey, J., in the case of Phillips v. Kingfield, 1 Appleton’s 
Rep. 375. “To permit the opinion of a witness that another 
witness should not be believed, to be received and acted up- 
on by a jury, is to allow the prejudices, passions and feelings 
of that witness to form, in part at least, the elements of their 
judgment. To authorise the question to be put, whether the 
witness would believe another witness on oath, although sus- 
tained by no inconsiderable weight of authority, is to depart 
from sound principles and establish rules of law respecting 
the kind of testimony to be admitted for the consideration of 
the jury, and their duties in deciding upon it. It would, 
moreover, permit the introduction and indulgence, in Courts 
of justice, of personal and party hostilities, and of every un- 
worthy motive by which man can be actuated to form the 
basis of an opinion to be expressed to a jury to influence 


their decision.” See, also, Greenleaf on Ev., sec 461. Our 
conclusion is, that the Judge erred in permitting the question 
to be put, after it was objected to by the plaintiff. 


Per Curiam. Judgmentreversed, & a venire de novo awarded. 
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DANIEL W. RUSSELL, ADM’R, vs. DAVID W. SAUNDERS, EX’R. 





The giving of a prosecution bond is not a condition precedent to the bringing 
of @ suit, and it is net error for a Court to permit one to be filed, after the 
writ is returned. — 


Morton to dismiss a suit for the want of a prosecution bond, 
‘ heard before Saunprrs, Judge, at the last Superior Court of 
Onslow. 

The writ was returned to the County Court of Onslow, 
without any prosecution bond, and the defendant moved to 
dismiss for that cause; the Court refused to dismiss, but al- 
lowed the plaintiff to file a bond at that Court. 


The defendant appealed to the Superior Court, when, in 
that Court, it was moved to dismiss the appeal. This was 
ordered by his Honor, and the defendant appealed to the 
Supreme Court. . 


Strange, for plaintiff. 
Moore, for defendant. 


Pearson, J. We eonsider the point made in this case, set- 
tled by McDowell v. Bradley, 8 Ire. Rep. 92 ; the Court say, 
“But, we think, the new bond was an answer to the defen- 
dant’s motion, for it fully meets the purposes of the act, and the 

ends of justice, by effectually securing the appellee, and sub- 

stantially, by the means prescribed in the statute. Although . 
j the proper bond was not taken at the proper time, yet the 
Court has the power to supply the omission, as was done with 
respect to certiorari ponds, in the case ot Fow v. Steele, 1 Car. 
Law Rep, 379. : 


So, we think, in this case, the new bond was an answer to 
the defendant’s motion. McDowell v. Bradley, has been cited 
and approved in several subsequent cases. Robinson v. Bry- 
an, 12 Ire. 183. There is no reason why prosecution bonds, 
appeal bonds, and certiorari bonds, should not be put on the 
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same footing. Such has been the uniform practice and under- 
standing of the profession. 

It was insisted by the defendant’s counsel, in the second 
place, that the appeal from the interlocutory order, brought 
the whole case up to the Superior Court, and took it out of 
the County Court; so that after affirming the judgment of the 
County Court, in respect to the bond, the Superior Court 
ought to have retained the case, and proceeded with the 
trial. 

We do not concur in this position. If the County Court 
had dismissed the suit, so as to put the case out of that Court, 
upon an appeal or reversal of the order of the County Court 
the further proceedings in the case would have been properly 
in the Superior Court. Shaffner v. Fogleman, Busb. 280. 
But, as the County Court refused to dismiss the suit, and per- 
mitted the plaintiff to file a prosecution bond, the case was 
still in that Court, notwithstanding the plaintiff appealed 
from this interlocutory order; and upon an affirmance of the 
order, the further proceedings in the case, were properly to 
be had in the County Court. Mastin v. Porter, 10 Ire. 1, is in 
point; there a procedendo issued. 

The entry, that the Superior Court “ dismissed the appeal,” 
and affirmed the judgment of the County Court, is evidently 
a misprision of the Clerk. The proper judgment was to affirm 
the judgment of the County Court, in respect to the order ap- 
pealed from, and direct a procedendo. 


Per OvriaM. Judgment affirmed. 








WILLIAM BROCKWAY vs. THOMAS M. CRAWFORD. 


When a felony has been committed, an officer, or a private individual, may 
justify the arrest of a suspected person, without a warrant, for the purpose 
of bringing him before an examining magistrate, if done without malice, 

* and upon proof of probable cause. 
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Action of trespass vi et armis, for false imprisonment, tried 
before Exu1s, J., at the last Spring Term of Rowan Superior 
Court. 

The plaintiff, called one A/utts, the sheriff of Rowan Coun- 
ty, who stated, that on the 3rd of March, 1855, the defendant 
placed in his hands a warrant, sued out by him, which is as 
follows : 

“To any lawful officer, to execute and return forthwith: 
Whereas, information hath been made to me, John I. Shaver, 
one of the justices of said County, on the oath of Thomas M. 
Crawford, that he has great reason, and does believe, from 
what he has heard, that one Wim. Brockway, or some such 
man, has been guilty of horse-stealing from one Mr. McLeod, 
of Charlotte. This theft was done in the last three days, 
against the statutes,” &c., with the usual mandate to arrest, 
signed by the magistrate, with the addition of J. P., but, 
having no seal, nor scroll representing a seal, and requested 
him to arrest the plaintiff under it. The witness and defen- 
dant had some conversation on the subject, when the latter 
said he had been advised by Mr. Kerr (a lawyer) as to his 
liability for suing out the warrant, and that, under the cir- 
cumstances, it was a dangerous proceeding; but that he had 
been informed by Mr. McLeod, a brother of the owner of the 
horse, that the plaintiff had been at the Huie mine, in Meck- 
lenbufg, about the time the horse was stolen, and that he bore 
a close resemblance in dress and personal appearance to a 
man calling himself Clary, who was suspected of stealing the 
horse; that Mr. Calvin S. Brown had been to Charlotte since, 
and procured a description of the man Clary, which closely 
resembled the plaintiff, and he believed he wasthe man. He 
stated that other persons (not lawyers) had advised that the 
circumstances would justify the arrest; among them, D. A. 
Davis, a justice of the peace of the County. He also said a 
reward of one hundred dollars had been offered for the ap- 
prehension of the thief. He said that Mr. McLeod, the own- 
er of the horse, requested him to arrest the plaintiff. After 
which, the witness told the plaintiff if he went to serve the’ 
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warrant, he, defendant, must go with him; to which he 
agreed. Upon which, he, the defendant, and several other 
persons (summoned for that purpose) proceeded to the “ Ry- 
mer Mine,” five or six miles below Salisbury, where the plain- 
tiff was arrested. This was in the night time. Ile was brought 
immediately before a justice of the peace, at Salisbury, and 
discharged for the want of evidence of his guilt. 

The Court adjudged, on inspection of the instrument, that 
there was no seal to the warrant. 

The defendant called on one AfeLeod, who said that, in 
February, about the 22nd, his brother had a horse stolen from 
him in Charlotte ; that suspicion fell upon a man calling hime 
self Clary; that he went to the Huie Mine, eighteen miles 
from Charlotte, in search of Clary, when he learned that the 
plaintiff had been there, and bore a resemblance, in dress and 
appearance, to Clary. The witness then described the dress, 
&c., of Clary, and it was admitted that there was a strong re- 
semblance to the plaintiff, as he was dressed at and before 
the arrest; that he immediately proceeded to Salisbury ; had 
an interview with defendant, and informed him of the fact of 
the horse having been stolen ; that suspicion attached to a 
man calling himself Clary, and pointed to the marks of re- 
semblance between Clary and the plaintiff. Ile also stated 
to defendant that the plaintiff had been at the Huie Mine 
about the time the theft was committed, and requested the 
defendant to go with him to the Rymer Mine, on that night, 
to have the plaintiff arrested, and the defendant declined do- 
ing so. 

It also appeared in evidence, that after the interview with 
Mr. Kerr, and after the conversation with Mr. McLeod, Wr. 
C. 8S. Brown, a citizen of Salisbury, who had been to Char- 
lotte, upon his return, informed the defendant that he had 
conversed with several respectable citizens of Charlotte upon 
the subject, and they described to him the appearance and 
dress of the man Clary, which description, Mr. Brown gave 
in his evidence, and which, it was conceded, bore a close re- 
semblance to the plaintiff. Mr. Brown further told defendant 
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that Clary was suspected of the felony by persons whom he 
saw in Charlotte, and that he, witness, had no doubt in his 
own mind, that plaintiff was the same person, and guilty of 


the larceny, and advised him to proceed to the arrest. It 


was after this that defendant had an interview with Mr. Da- 
vis, who advised him to make the arrest; that the evidence 
justified him in applying for the warrant. 

Mr. Shaver, the justice of the peace who issued the warrant, 
testified that the defendant made a full disclosure to him of 
the facts above stated, as having come to his knowledge be- 
fore taking out the warrant, and expressed his confident be- 
lief that Clary and Brockway were the same person. Mr. Sha- 
ver also testified as to the resemblance in dress, person, &c. 

The defendant’s counsel asked the Court to instruct the ju- 
ry, that although the warrant was without a seal, and there- 
fore invalid, still, if the sheriff had reason to believe that the 
felony had been committed by the plaintiff, he was author- 
ised to make the arrest without a warrant, and to summon 
the defendant to assist him in so doing, and that so, the de- 
fendant was justified in what was done. 

The Court was further asked to charge, that if the felony 
had actually been committed, and that the defendant had 
reasonable ground for believing that plaintiff was the felon, 
as a private individual, he was justified in making the arrest, 
and, therefore, not liable in this action, though the warrant 
was void for the want of a seal. 

The Court declined giving these instructions, and charged 
the jury that the plaintiff was entitled to recover, if the evi- 
dence were true ; that the warrant conferred no authority to 
make the arrest, and, that although the plaintiff bore a re- 
semblance to a man representing himself as Clary, who was 
suspected of the theft, yet no reasonable grounds for that sus- 
picion appeared in evidence, and there were no facts proved 
which would justify the arrest of said Clary without a warrant, 
and, of course, none to justify the arrest of the plaintiff. 

Defendant excepted to this charge. Verdict for $200 and 
judgment for plaintiff. Defendant appealed. 
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Boyden, for plaintiff. 
Wilson, for defendant. 


Pearson, J. It,concerns the public that all who commit 
felonies should be punished ; hence, compounding a felony is a 
misdemeanor, and the law encourages every one, as well private 
citizens as officers, to keep a sharp look-out for the apprehen- 
sion of felons, by holding them exempt from responsibility 
for an arrest, or prosecution, although the party charged 
turns out not to be guilty, unless the arrest is made, or the 
prosecution is instituted, without probable cause and from 
malice. 

In our case actual malice was not alleged, and the main 
question was the existence of probable cause. 

Had a seal been affixed to the warrant of the justice of the 
peace, so as to compel the plaintiff to sue in case, for a mali- 
cious prosecution, from the evidence it is clear there could 
have been no question that the plaintiff had probable cause ; 
so the amount of the case is, that by the accidental omission, 
on the part of the magistrate, to aftix a seal after signing his 
name, the defendant must not only pay the cost, but is mulect- 
ed in damages to the amount of $200, without reference to 
the question of malice or probable cause. This result cannot 
be right. 

Admit that the want of a seal put the warrant out of the 
way, and enabled the plaintiff to sue in trespass for the false 
imprisonment, so as to be entitled, without more showing, to 
nominal damages, yet, surely, he could only entitle himself 
to actual damages, on the ground that the defendant had act- 
ed maliciously and without probable cause ; so, the want of a 
seal ought only to have affected the form of action, whereby 
to subject the defendant to nominal damages and costs, leav- 
ing the merits of the case to turn on the question of probable 
cause. 

In regard to this, we take a different view from that enter- 
tained by his Honor; we think there was some evidence 
tending to show probable cause. On the 22nd of February, 
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1855, a horse, the property of one McLeod, is stolen in the 
town of Charlotte; thus we have a felony committed ; suspi- 
cion rests upon a man named Clary, who is seen and heard of 
no more. A brother of McLeod goes to the Huie Mine, eigh- 
teen miles from Charlotte, in search of Clary, and is there in- 
formed that a man calling himself Brockway had been at the 
mine about the time the horse was stolen; “the description of 
the clothes and the personal appearance, resembled Clary 
very closely.” Mr. McLeod was so well satisfied that he was 
the same man, that he pursues on to Salisbury. A reward of 
one hundred dollars is, in the meantime, offered for the ap- 
prehension of the felon. In Salisbury, McLeod meets with 
the defendant; gives him a full account of the felony; of 
Clary’s being suspected, and having absconded ; of the ad- 
vertisement ; of the fact that a man calling himself Brockway 
(who, in dress and personal appearance, closely resembled 
the man Clary,) had been at the Iluie mine about the time 
the horse was stolen, and was then, as he learned, at the Ry- 
mer mine, about six miles from Salisbury, and asks the de- 
fendant to go that night with him, and have the said Brock- 
way arrested, and brought before a justice of the peace for 
examination. The defendant hesitates; but Calvin S. Brown 
arrives from Charlotte ; he had procured a description of Cla- 
ry, and confidently expresses the belief that the plaintiff is 
the man. Esquire D. A. Davis and Esquire John I. Shaver, 
upon these pregnant proofs, as they were supposed to be, on 
all hands, expressed their opinion that Brockway was the 
man Clary, passing under an alias; whereupon he is arrested 
that night; but without any kind of oppression or delay, he 
is forthwith brought before a magistrate, and there being no 
proof that he is the man, is accordingly discharged. 

What has the plaintiff (if he be agood citizen,) to complain 
of? A felony is committed, and the felon escapes; he is ad- 
vertised, and a reward of one hundred dollars is offered for 
his apprehension. The plaintiff bears a close resemblance, 
both in dress and personal appearance, to the suspected per- 
son ; his associations and fixedness in his position as @ mem- 
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ber of the community, do not place him above the marks of 
honest suspicion which attach to him because of the close re- 
semblance to the man who figures under the reward of one 
hundred dollars, as a fugitive from justice. Has he cause to 
complain? Ought he not rather to congratulate himself that 
he lives in a land where justice is administered with a steady 
hand. And if occasionally “the wrong passenger is waked up,” 
every good citizen should bear in mind that it was meant for 
the best, and will work around for the good of the whole. 


Samuel v. Paine, Doug. 359; Beckwith v. Philby, 6 B. 
and C. 635; Davis v. Russell, 5 Bing. 354, are cases of the 
highest authority, showing that, upon proof much short of 
that offered by the defendant in our case, the Courts in Eng- 
land hold, that an officer or a private individual may justify 
the arrest of a suspected person for the purpose of bringing 
him before a committing magistrate, provided there be proot 
that a felony has been committed. Much might be said as 
to the effect of our bill of rights upon the ex-officio powers of 
a sheriff or constable, who acts without warrant, and when 
there is no immediate apprehension that an escape will be 
attempted before one can be obtained from a justice of the 
peace. But a discussion of this matter is not now called for. 


Barrie, J. dissentiente—I cannot concur in the opinion 
of the majority of the Court, that there was a cause 
of suspicion sufficient to justify the defendant in hay- 
ing the plaintiff arrested upon a charge of felony. The 
warrant under which the arrest was made has been put 
out of the way, because it is admitted to be void for want 
of aseal. The authority for making the arrest without a war- 
rant, is alone relied upon for the defense. The cases of Sam- 
wel v. Payne, Doug. Rep. 359.; Beckwith v. Philby, 6 Barn. 
and Cres. 635, and Davis v. Russell, 5 Bing. Rep. 354, are 
eertainly very strong, and go very far in the justification of 
officers, who apprehend suspected persons without warrants. 
They carry the law, as it seems to me, farther than is com- 
patible with fhat personal liberty, of which English jurists 
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are so fond of boasting. When an innocent man can be ar- 
rested on the highway by a constable, who has no other 
ground of snspicion against him, than that he, having sold his 
horse, is carrying his saddle home, it gives rise to the sadden,; 


ing reflection of how much we all are at the mercy of one who ° 


is dressed in a little brief authority. But this case, in my es- 
timation, goes even beyond that. Here, the party, who is 
arrested, is but the shade of a shadow. A horse was stolen at 
the town of Charlotte, in thecounty of Mecklenburg. A dim 
suspicion is somehow gotten up that a man named Clary 
stole him. No person says that he ever knew Clary to have 
the horse in possession, or that he ever saw him in or near the 
place where the theft was committed. Not a single witness 
is called to prove that he eversaw Clary going towards Char- 
lotte, or going from Charlotte, or that he ever saw him in 
Charlotte or about Charlotte. A rumor that a man of that 
name was suspected, is the single, isolated fact relied upon 
to connect him with the transaction. No one can tell us who 
he was, or what he was, where he came from, or where he 
was going to, or what he had done, or what he had said, ex- 
cept that he called himself Clary. He seems to have been a 
dim, shadowy being, who did, indeed, have on clothes, and 
clothes of a particular description, but when he wore them, or 
where he wore them, nobody can tell. The nearest to Char- 
lotte that the testimony brings him, or any person like him, 
is the Huie mine, in the county of Union, eighteen miles dis- 
tant. Uufortunately for the plaintiff, he was, about the time 
when the theft was committed, at the Huie mine, and was 
thought to have a strong resemblance to Clary in his clothing 
and in his personal appearance. Still more unfortunately for 
him, he left the Huie, and went over to the Rymer mine, near 
Salisbury. There, the defendant, stimulated either by the 
hopé of the reward which had been offered, or by a desire to 
bring offenders to justice, had him arrested, when it was at once 
discovered, (what might just as easily have been ascertained 
before) that he had no connection whatever with the theft. I 
agree, therefore, with the Judge who tried the cause, that 
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there did not appear, from the testimony, any reasonable 
ground of suspicion to justify the arrest of Clary, much less 
the plaintiff. I believe the defendant permitted himself to be 
made an instrument by others, to do that, which they were 
afraid to do themselves, and, I think, he ought to bear the 
consequences. 


Per Curmam. Judgment reversed, and a venire de novo. 








JOSEPH GUNTER vs. ABNER GUNTER. 


An executor, before the enactment of the Revised Code, could not be a wit- 
ness in favor of the will, even by renouncing and releasing his interest, and 
he is still incompetent as to any will that was made before January, 1856, 
when that Code went into operation. 


Issue of devisavit vel non, tried before Dick, Judge, at the 
last Superior Court of Chatham. 

The propounders offered the script as the last will and tes- 
tament of one Elizabeth Straughan. 

The will purported to bear date in June, 1854, and the de- 
cedent died in the month next following. 

There were two witnesses to the will, one of whom, Wil- 
liam G. Harris, was named the sole executor therein. 

At November session of the County Cougt of Chatham, the 
said William G. Harris, in open Court, and before he had as 
sumed any of the rights or authority of an executor, refused 
to take upon himself the said office, and released all his inter- 
est under the said will. The issue was made up in the Coun- 
ty Court, and brought to the Superior Court by appeal. 

On the trial, in the Superior Court, W. G. Harris was ten- 
dered as a witness by the propounders, and objected to by the 
caveators. The objection was sustained by the Court, who 
charged the jury, that as there was but one competent sub- 
scribing witness, they should find for the caveators. Excep- 
tion by propounders. Verdict for the caveators. J ndgwpent 


and appeal. 
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~ Haughton, Moore and Manly, for propounders. 
Winston, Sr., and Howze, for caveators. 


Barriz, J. The question raised in this case, is settled by 
three decisions recently made in this Court; and the strong 
argument of the counsel for the plaintiff, has failed to con- 
vince us, that we ought to overrule them. See Tucker v. 
Tucker, 5 Ire. 161; Morton v. Ingram, 11 Ire. 368; JZuie 
v. McConnell, 2 Jones, 455. The latest of these decisions, 
was made at Morganton, in Aug., 1855, and they are all found- 
ed upon the case of Allison v. Allison, decided in 1825, and 
reported in 4 Hawks. 141. 

An executor is now made competent to prove the execu- 
tion of the will in which he is appointed, or to prove the va- 
lidity or invalidity thereof. R. C. ch. 119, sec. 9. But this 
will was executed, the testatrix died, the will was offered 
for probate, and an issue of devisavit vel non thereon was 
made up, all before the Revised Code went into operation. 
It is true, that the second section of the Act concerning the 
Revised Code, R. C. ch. 121, repeals all laws which are in 
conflict with its provisions; but the third section, exempts 
from the operation of such repeal, “any act done, or any 
right accruing, or accrued or established, or any suit, or pro- 
ceeding had, or commenced in any case, before the time when 
such repeal shall take effect; but the proceedings in every 
such case, shall'be conformed, where necessary, to the provi- 
sions of the Revised Code.” 

By “ proceedings,” in the plural, is here evidently meant, 
the formal mode of conducting the “suit or proceeding,” 
which is in no otherwise to be affected by the repeal. Surely, 
it was never intended to make a will good, which was before 
invalid, and thus change the whole devolution of the proper- 
ty ‘mentioned in such will. 


Per Curtam. The judgment of the Superior Court must 
be affirmed. 
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STATE vs. PATRICK, A SLAVE. 


It is too late, after a juror has been taken and accepted by the prisoner, and 
has served on the trial, to except to him for incompetency. 

The 32nd sec., ch. 35 Rev. Code, limits the number of peremptory challenges 
in capital cases to twenty-three. 

The declaration of the deceased, that he was afraid that another person than 
the prisoner would kill him, is not competent evidence. 

Where one, who had, from facts and circumstances, satisfied himself of the guilt 
of the prisoner, who was a slave and had been previously in the service of 
the witness, and told him he mightas well tell all about it, for he wassatisfied, 
and again, being a little angry, said to the prisoner, “if you belonged to 
me I would make you tell,” and repeated the first declaration several times, 
to which the prisoner each time made a denial of the charge, but afterwards, 
of his own accord, the prisoner took the witness aside and then made a full 
disclosure, such confession is admissible. 

It is not error for a Judge to refuse to charge the jury that confessions‘are to 
be made with caution and distrust, especially if he proceed to make pro- 
per comments on the nature of such testimony. 


Tis was an INDICTMENT for MURDER, tried before his Honor, 
Judge Person, at the Spring Term, 1856, of Pitt Superior 
Court. 

The defendant was charged with the murder of Allen Green; 
and one John W. Fornes was in the same bill charged as an 
accessory before the fact. The slave was tried alone. 

1. On the trial, one of the ventre who was not aslave-owner, 
was drawn, and being tendered to the defendant was accep- 
ted by him, no objection or question being at the time raised 
as to his competency to sit on the jury. After the trial and 
conviction, the counsel moved for a venire de novo, on the 
ground that he had not been tried according to law in this 
particular. 

2. After the prisoner had challenged twenty-three of the 
panel peremptorily, one was offered whom he again challenged 
peremptorily, but his Honor ruled that no more peremptory 
challenges could be allowed, and there being no challenge for 
cause, the person tendered was sworn as ajuror. For this 
defendant excepted. 

11 
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8. The defendant offered evidence to prove that the deceas- 
ed had declared, some time before his death, that he was 
afraid of John W. Fornes, and expected he would kill him 
yet. This evidence was objected to by the Attorney General 
and ruled out by the Court. Defendant excepted. 

The counsel for the prosecution offered the confession of 
the prisoner, which had been made under the following cir- 
cumstances: It was proved by one Ventres that about 8 
o’clock at night, on the 20th of December last, he saw the 
body ef the deceased lying on the path, about one-fourth of 
a mile from his own house, having gun-shot wounds in sever- 
al places. He alsosaw his cart there a little nearer the house. 
About sun-set the same day, as he was going home from feed- 
ing his hogs, he met the prisoner upon the path which leads 
fromm the house of the witness to that of the deceased, and 
about two hundred yards from the latter. He saw him again 
about mid-night upon the witness’ plantation, where he (Pat- 
rick) had a wife, and asked prisoner if he had heard a gun, 
and where he was at the time. He answered that he did, 
and that he was at the Puncheen branch, which was about 
half a mile from where Green’s body was found. 

Next morning this witness went to where the body was 
found, and discovered a plain track near by, a little way from 
the path ; there was the print of the half-sole, with tacks all 
around it. About ten o’clock that night, the defendant was 
arrested under a warrant, and tied; he was then éarried into 
the dwelling house of the witness, and there kept all night, 
sitting or lying on the floor. Those who guarded him sat up 
all night, there being no places for them to lie down. The 
prisoner asked why he was arrested; to which the officer re- 
plied, he had a complaint against him. Early next morning 
the officer put the prisoner in charge of this witness, and went 
to notify the owner, Mr. Clark. Witness, soon after, took 
Patrick to the place where Green’s body was lying, for the 
_ purpose of comparing the track which he had found there 
with his (Patrick’s) boot. He made him take off his boot, 
and putting it into the track, “it seemed to fit precisely.” He 
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then said to Patrick, “ you might as well tell all about it, for 
I am satisfied ;” he denied it, and the witness being a little 
angry, said to him, “if you belonged to me I would make 
you tell.” The prisoner still denied it. They went back to 
the witness’ house about breakfast time. After breakfast he 
went to where Patrick was, in his wife’s house. He then 
said to witness, “did you ever catch me in a lie?” to which 
he answered, “no, not about your work.” Patrick said: “ Are 
you afraid to go one side with me?” Witness said, “no.” 
They then went out together, Patrick still having his hands 
tied, as he had been ever since the arrest. The witness, on 
coming to a fence, stopped, when the prisoner asked him “ii 
he was afraid to go over the fence a short distance,” to which 
he said, “no.” They crossed the fence and sat down ona log. 
To further interrogations from the defendant’s counsel, this 
witness said, that he owned Patrick’s wife, and that he had 
hired him for two or three years preceding that year; that he 
was the father-in-law of the deceased. He said he could not 
say that he had not repeated as many as half a dozen times. 
* You might as well tell all about it, for I am satisfied.” He 
said he did not mean that Patrick should understand irom 
this language that it would be better for him to tell, but that 
it would not alter his opinion about the matter. The witness 
did not remember whether he told Patrick, on the night when 
he was arrested, what was the charge against him; but if he 
did, Patrick denied it. He thinks that the conversation there 
was about the murder of Green. He said, also, that Patrick 
did not sleep or lie down that night. Another witness, onc 
Thomas Fornes, said that Ventres, the preceding witness, 
accused the prisoner of having threatened the life of a slave 
belonging to him, to which he replied, he reckoned that must 
have been when he was drunk, and had a quarrel with Alex. 
He also said Patrick was told that night, of the charge agains: 
him, but he denied it. 

Another witness, one C. W. Moore, the coroner, said that, 
on the examination of the body, Patrick confessed that he 
had done the act, and gave the minute particulars of the hom- 
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icide. He said no influence had been used to get him to con- 
fess, nor was any caution given him. He-said the prisoner 
was treated kindly. This was after his confession to Ven- 
tres. 

His Honor, upon this proof, permitted the witness, Ventres, 
to state the prisoner’s confessions. For this, defendant’s coun- 
sel excepted. 

The prisoner’s counsel requested the Court to instruct the 
jury that the confessions of the prisoner ought to be received 
with caution and distrust. The Court refused to give the in- 
structions asked, but told the jury that confessions, like all 
the other evidence, in cases of this kind, were to be received 
with caution, and to be carefully considered by the jury, in 
connection with the faets and circumstances under whieh they 
werewmade, and allowed to have such weight as they should 
think they ought to have, considered in this way. The de- 
fendant’s counsel excepted to this refusal to charge as asked. 

Upon these and other instructions, not excepted to, the jury 
found the prisoner guilty of murder. Judgment was pro- 
nounced, and he appealed to this Court. 


Attorney General, for the State. 
Rodman and Singletary, for the defendant. 


Nasu, C. J.. The prisoner was convicted of the murder of 
one Allen Green. By his counsel, the prisoner moved fora 
new trial, upon several grounds, which we will consider in 
their order. 

First, that one of the jurors of the panel was not a slave- 
owner. This objection, if taken at the proper time, would 
have been allowed. Rev. Code, ch: 107, sec. 34. The same 
section provides, that the Superior Courts shall have exclu- 
sive original jurisdiction of all felonies and other offences, 
committed by slaves, &c., “ and the trials shall be conducted 
‘in like manner as the trials of free men, for the same offences.” 
The slave stands at the bar, clothed with the same privileges 
that the white man enjoys, and the trial is conducted by the 

















JUNE TERM, 1856. 447 





State v. Patrick. 





same rules. Every criminal, charged with a crime affecting 
his life, has a right to challenge a certain number of jurors, 
without assigfling any cause, and as many more as he can as- 
sign a good cause for. In all legal proceedings there is an 
apt time for every step in the proceeding, and every objection 
or privilege must be made or claimed at the proper time, or 
the party making it will be considered as having waived it. 
Briggs v. Byrd, 12 Ire. Rep. 882. The time for a prisoner 
to make his challenge, is when the juror is tendered, and _be- 
fore the juror is sworn, or the oath is commenced. Joy on 
Jurors, 219. The right to be tried by the owner of slaves is 
a privilege accorded to the slave ; but it is a privilege he may 
waive; and having failed to make his objection at the proper 
time, he comes too late after verdict. To enable the prisoner 
to make his challenges intelligently, the Clerk is required to 
read over the names of the jurors on the panel, in the presence 
and hearing of the defendants and their counsel, before the 
jury shall be empannelled to try the issue. Rev. Code, ch. 
35, sec. 32. 

The second exception cannot avail the prisoner. The same 
section of ch. 35, limits the right of peremptory challenge to 
twenty-three, when the prisoner is on trial for his life, wheth- 
er bond or free. 

The third exception is to the rejection of the declarations 
of the deceased man Green, as to his fears of Fornes. We 
cannot perceive upon what principle of law those declara- 
tions could have been received. The Court committed no 
error in rejecting them. State v. Duncan, 6 Ire. Rep. 236. 

The fifth exception is to the refusal of the Court to give 
the instructions to the jury as prayed for. The presiding 
Judge refused to give the instructions “as asked.” He 
then gave the instructions which the law required him to give, 
substantially that which was asked. In this there was no er- 
ror. 

The fourth exception is the importantone. The admissions 
of a party against his interest, are considered as strong evi- 
dence, and are competent in general. In criminal cases, how- 
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ever, they must come from the accused voluntarily, and free 


_ 4£ from all fear or hope impressed upon him by others. 


In this case, the witness Ventres states, that the morning 
after the homicide he went to the place where the body was 
found, and discovered a plain track near by, alittle way from 
the path. There was the print of a half-sole, with the distinct 
impression of the tacks all around. The morning after the 
prisoner was arrested, the witmess, in whose custody he was,. 
took him to the place where the body was found, and, upon 
applying one of his boots to the track, it seemed to fit precise- 
ly; when he observed to the prisoner, “you might as well 
tell all about it, for Z am satisfied.” Patrick denied it, antl 
witness, being a little angry, said to him, “if you belonged to 
me I would make you tell.” The prisoner still denied it, and 
they went back to the house of the witness to get their break- 
fast. After breakfast the witness went to the house of Pat- 
rick’s wife, where he was when prisoner asked ‘him if he ever 
knew him to tell a lie. He answered, “no, not about your 
work.” Patrick then said, “aré you afraid to go with me.” 
He said, “no.” They walked out together, Patrick’s hands 
being tied, and when they came to a fence, a short distance 
off, witness stopped ; at the stiggestion of the prisoner, they 

grossed the fence and sat down upon a log, when he made 
the confessions given in evidence. 

Baron Eyre, in 2ex v. Hearne, 4.Car. and Payne, 215, (19 
E. C. L. Rep. 350,) observes, a free and voluntary confession 
is deserving of the highest credit, because it is presumed to 
flow from the strongest sense of guilt, and, therefore, it is ad- 
mitted as proof of the crime to which it refers; but a configs- 
sion wrung from the mind by the flattery of hope, or by the 
torture of fear, comes in so questionable a shape that no cred- 
it ought to be given to it. The material enquiry, therefore, 
always, in such cases, is; has the confession been obtained by 
the influence of hope or fear, applied by a third person to the 
prisoner’s mind? . This enquiry is, in its nature, preliminary, 
and is addressed to the Judge, who admits the confession to 
the jury, or not, as he may find it to have been drawn from 
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the prisoner by these motives, His Honor admitted the ev- 
idence in this case, and inso doing committed no error; no 
influence of hope or fear could have been impressed on the 
prisoner’s mind by the remarks of the witness, and no hope, 
that, by confession, he would better his position, but simply 
that by measuring the track with the boot of the prisoner, the 
witness was satisfied of his guilt, and that his confession would 
not add to his belief; confess or not, as you please, I am sat- 
istied. This certainly held out to the prisoner no hope thqt, 
by confession, his situation would, in any respect, be bettered. 
So, neither were his fears excited ‘that his sufferings would’ ber 
increased by not confessing. The expression used | by the wit- 
ness, “if you belonged to me I would make you tell,” carried» 
with it the assurance that the -witness would infliet no sulting, / 
ing upon him. Many cases are contained. in our reports"up? 
on : this rule of the criminal law; many of them irreconcilable \ 
with the principle announced by Baron Eyre, in the case 
cited, pressing the principle of exclusion too far, and applied 
when there could be no reason to believe that the inducement 
had any influence on the mind of the prisoner, and, thereby, 
occasioned the escape of many criminals. PAdlips on a 
424; Joy on Jurors, 21. 

It seems now to be settled law upon this point, if the pris- 
oner has made his owir calculations of the advantages to be 
derived from confessing, and thereupon has confessed the 
crime, there is no reason to say it is not a voluntary confes- 
sion. In order to exclude’a confession, the motive of hope or 
fear must be directly applied by a third person, and must be 
sufficient, in the judgment of the Court, so far to overcon ng 
the mind of the prisoner as to render the confession unworthy 
of credit. Greenleaf on evidence, 279, N. 5. In the Star v. 
Cowan, 7 Ire. Rep. 239, the words used by the magistrate 
were, “unless you can account for the manner in which you 
became possessed of the watch, I shall be obliged to commit 
you to be tried for stealing it.’ The Court held that these 
words did not amount to such a threat or influence as would 
prevent the introduction of the subsequent confession. Here 
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the prisoner seems to have made his own calculations. He 
appealed to the witness as to his character for truth, invites 
him to take a walk with him, and then deliberately makes 
the confession. 

There is no error in receiving them. 


Per Curiam. Judgment affirmed. 








STATE vs. BANK OF FAYETTEVILLE. 


The 6th sec. ch. 36, of the Revised Code, making it a misdemeanor to “ pass 
and receive” bank notes under the denomination of three dollars, does not 
apply to the bank. 

The punishment intended against a bank, is a penalty of fifty dollars for ma- 
king and issuing notes of less denomination than three dollars, under 3rd 
section of the Act. 


This was an INDICTMENT, tried before his Honor, Judge Caup- 
WELL, at the Spring Term, 1856, of Cumberland Superior 
Court. 

The first count on the bill, charged that the Bank “ unlaw- 
fully did zsewe a certain note for the payment of money for a 
less sum than three dollars, to wit, of one dollar.” _ 

The second count is to the same effect, with a change in 
the phraseology. 

The third count charges that the bank “did pass as the 
representative of, and as the substitute for, money, a bank bill 
of a sum less than three dollars, to wit, of the sum of one dol- 
lar.” These several counts concluded against the form of the 
statute, &e. 

It was agreed that the Bank of Fayetteville, on 10th day of 
February, 1856, in the county of Cumberland, did issue a 
note for a sum less than three dollars in manner and form as 
charged in the bill of indictment; upon which case agreed 
the solicitor for the State moved for judgment, but it was insist- 
ed thatno judgment could be pronounced, upon the ground, 
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that the facts did not amount to an indictable offense. But his 
Honor being of opinion with the State, rendered judgment 
accordingly, from which the defendant appealed. 


Attorney General, for State. 
Badger and Shepherd, for defendant. 


Pearson, J. The 6th section, ch. 36, of Rev. Code, title 
“currency” making it a misdemeanor to “ pass or receive” 
bank notes under the denomination of three dollars, does not 
apply to the bank; the punishment intended for it is impos- 
ed by the 3rd section, to wit: a penalty of fifty dollars for 
making and issuing such notes. There is nothing by which 
an indictment for a misdemeanor is superadded. Indeed the 
bank is bound by its contracts, to receive and redeem its notes, 
and the Legislature had no power to forbid it. 

Whether the Legislature had power, besides imposing a 
penalty, to denounce the “pain” of being deemed to have 
violated its charter for making and issuing such notes, may 
be questioned. Conditions by which an estate is defeated, 
must be made at the time of its creation, This principle 
would seem to be applicable to the grant of a franchise; but 
we express no opinion in regard to it. 


Per CortaM. Judgment reversed, and judgment for 
defendant. 








STATE vs. WILLIAM G. MATTHEWS. 


Under the ch. 36, Rev. Code, an individual is indictable for passing or receiv- 
ing, since the first of January, 1856, a Bank Bill, issued by the Bank of 
Fayetteville, of a denomination less than three dollars. j 


Tas was an INDICTMENT, tried before his Honor, Judge 
Ca.pwELL, at the Spring Term, 1856, of Cumberland Superior 
Court. 
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The indictment charges that William G. Matthews, teller of 
the Bank of Fayetteville, did, on the 10th day of February, 
1856, unlawfully pass to one William Warden, as the repre- 
sentative of, and as the substitute for, monéy, a bank bill of 
a less sum than three dollars, to wit, the sum of one dollar, 
(setting it out,) which said bill was issued by the said bank 
without being allowed by its charter to do so; against the 
form of the statute, &ce. 

There were counts varying the charge, also one count 
charging that the defendant did receive, &e. 

The facts of passing a one dollar bank bill of the bank of 
Fayetteville, of the description charged, since the first day of 
January, 1856, was admitted, and were submitted to his 
Honor as a special case agreed. The only question raised 
and considered was, whether these facts were sufficient in 
point of law to authorise the judgment of the Court. 

The following clauses of Chapter 36, of the Rev. Code, 
are material to a proper understanding of the case : 

“Src. 3. No bank, unless plainly and expressly allowed by 
its charter, shall make or issue any note, bill, check, draft, 
order, acknowledgment of indebtedness, or certificate of de- 
posit, for a less sum than three dollars, on pain of being deem- 
ed to have violated its charter; and, moreover, of forfeiting 
and paying for each offence the sum of fifty dollars. 

“Sec. 4. No corporation whatever, which is allowed to re- 
ceive money on deposit, shall make, issue, or deliver any cer- 
tificate, or acknowledgement of deposit for a less sum than 
three dollars ; nor shall make, issue, or deliver any such cer- 
tificate or acknowledgement of indebtedness for any sum 
whatever, with the intent that the same shall be circulated as 
money, on pain of being deemed in eithef case, to have viola- 
ted its charter; and, moreover, of forfeiting and paying for 
each offence the sum of fifty dollars. 

“Sxc. 5. No person or corporation, unless the same be ex- 
pressly allowed by law, shall issue any bill, due bill, order, 
ticket, certificate of deposit, promissory note, or obligation, or 
any other kind of security, whatever may be its form or name, 
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with the intent that the same shall circulate or pass as the 
representative of, or as a substitute for, money, on pain of for- 
feiting and paying for each offence the sum of fifty dollars ; 
and if the party offending be a corporation, of also being 
deemed to have violated its charter. And every person of- 
tending against this section, or aiding or assisting therein, 
shall likewise be deemed guilty of a misdemeanor. 

“Src. 6. No person or corporation shall pass or receive, as 
the representative of, or as the substitute for, money, any such 
bill, check, certificate, promissory note, or other security of 
the kind mentioned in this chapter, whether the same were 
issued within or without the State. And any person or cor- 
poration, and the officers and agents of such corporation aid- 
ing therein, who shall offend against this section, shall for 
every such offence forfeit and pay five dollars, and shall, 
moreover, be deemed guilty of a misdemeanor. 

“Src. 7. The public treasurer is hereby directed not to re- 
ceive in payment of public taxes, the notes of any bank in 
the State that issues bills of a denomination less than three 
dollars.” 

His Honor gave judgment for the State, from which defen- 
dant appealed. 


Attorney General and Moore, for the State. 
Badger and Shepherd, for defendant. 


Pearson, J. The question presented by the case will be 
considered under three heads. Does the charter authorise the 
bank to issue one dollar notes for circulation “ as the representa- 
tive of, or as a substitute for, money”? Had the Legislature 
power to prohibit the circulation of such notes? Was it the 
intention of the Legislature, by the 36th chapter Rev. Code, 
title “Currency,” to exercise this power in regard to the notes 
of the Bank of Fayetteville ? 

1. There is no clause in the charter which, in so many 
words, authorises the bank to issue notes for circulation as 
money ; the charter confers banking powers in general terms. 
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In one clause “ bills or notes,” issued by order of the corpor- 
ation, promising to pay money to any person or to bearer, are 
mentioned. In another clause the bank is required to furnish 
the public treasurer, once in six months, with a statement of 
the cash on hand, “ notes in circulation,” &c. All the bank 
charters in this State are worded in much the same way. The 
charter of the bank of the United States, obviously, was the 
original from which all the charters are directly or indirectly 
taken, and in none is the power to issue notes for circulation 
given in terms any more direct. So there can be no doubt 
that the charter does confer the power to issue notes for cir- 
culation as money. As the act of 1816 (Rev. Stat., ch. 34, 
sec. 90,) prohibits any person or corporation from issuing 
‘notes, commonly called bank notes, of any value, with in- 
tention that the same shall circulate as money, without the 
authority of the Legislature first had,” it is somewhat strange 
that the draughtsmen of these several charters were content 
to leave the authority dependent upon general terms. The 
omission to give the power, in totidem verbis, can only be ac- 
counted for by the circumstance alluded to: having a form 
they did not like to depart from it. 


The power to issue notes for circulation is not restricted by 
the charter under consideration ; it embraces notes of all de- 
nominations—under, as well as over, one dollar. But it is 
clear the charter must be construed with reference to the ex- 
isting laws. Thé act of 1816 (Rev. St., ch. 34, sec. 86.) pro- 
hibits any person or corporation from issuing promissory notes, 
called due bills, (under one dollar,) for circulation as money, 
and it is agreed the power is restricted by this act so as to 
exclude the right to issue due bills. 

It is insisted that the act of 1830 (Rev. St., ch. 11, sec. 1,) 
has a similar effect, and restricts the power so as to exclude 
the right to issue bank notes under five dollars. On the oth- 
er hand, it is insisted that the act of 1830 applies only to the 
notes of the banks of other States. So the question is, did 
that act apply to the notes of the bank of this State? We 
think it did not. It enacts: “It shall not be lawful for any 
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person to pass, circulate, or receive in payment, within this 
State, any bank notes under the denomination of five dollars, 
issued by any State or sovereignty, or by any body politic or 
corporate not authorised to issue the same by any of the laws 
or statutes of this State.” These words are satisfied by giving 
them the effect of prohibiting the circulation of the small 
notes of the banks of other States. The two principle banks 
in this State were authorized by law to issue notes under five 
dollars. So the circulation of their notes is expressly taken 
out of the prohibition, and there is but little ground to sup- 
port the suggestion that this was a prospective general enact- 
ment aimed at banks that might at some future time be char- 
tered in this State, and might, as it was feared, issue such 
bills, although not authorised so todo. Again, if it was in- 
tended to apply to the notes of our banks, it is reasonable to 
suppose that it would have contained a prohibition against 
the issuing of such bills. The act of of 1816 has two sections, 
one against the issuing, and the other against passing or receiv- 
ing due bills. The act of 1854 (R. Code) by one section prohibits 
the issuing, and by another, the circulation of notes under three 
dollars; and the omission in the act of 1830 of an enactment 
against the issuing of notes under five dollars, tends to show 
that it was aimed exclusively at the banks of other States, 
over whose power to issue, our Legislature could assume no 
control. But all ground to support the suggestion of a pros- 
pective general enactment, above referred to, is taken away 
by the fact that the title of the act of 1830 is “ An act to pro- 
hibit the circulation in this State, after the time therein men- 
tioned, of bank notes under five dollars, issued by the banks 
of other States.” The title of a statute may be invoked in aid 
of its construction. Re» v. Cartwright, 4 T. R. 490; Dwarriss 
on Statutes, 18. It is true, in the Revised Statutes, the title 
is changed and general words are used—“ An act to prohibit 
the circulation of bank notes under the denomination of five ~ 
dollars.” But the change in the title of an act, in making a 
revisal, ig not permitted to alter the construction which was 
before proper, when the same words were used in the enact- 
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ment, unless the title had been allowed the effect of altering 
what would otherwise have been the construction. Terry v. 
Foster, 1 Mass. R. 150. Here, as we have seen, the construction, 
confining it to the notes of the banks of other States, does not 
depend simply upon the title. But suppose that it be yielded 
that this change in the title was made to allow the general 
words used to have application to banks in this State, if any 
should ever issue notes in violation of their charter, so that 
the act of 1816 fixes a penalty for issuing notes without au- 
thority, and this act prohibits their circulation, still that 
would leave the question open in regard to the authority to 
issue under any particular charter; which is the question now 
under consideration. 

It was further insisted, although the act of 1830 may not ot 
itself be sufficient to restrict this charter, yet it has that effect, 
when taken in connection with the fact that the several acts 
incorporating the other banks, all contain a provision making 
it unlawful to issue small notes ; thus showing the settled pol- 
icy to be, to prevent the issue and cireulation of such notgs, 
so as to drive them out and make room for a metallic basis. 
We are asked, can it be possible that the Legislature intended 
to abandon this favored policy, and to confer, at the expense 
of the public, a special privilege upon the bank of Fayette- 
ville, in which our other banks were not at liberty to partici- 
pate? . Is such a construction of this charter reasonable ¢ 
We have given to this suggestion much consideration. 
A difficulty presents itself at the outset. The act of 1830, and 
the charter of the bank of NewBern, exclude all notes under 
five dollars: the charter of the bank of the State and the bank 
of Cape Fear exclude only notes under three dollars This 
creates uncertainty in regard to this “settled policy,” and in 
attempting, by inference from these Statutes, to impose a res- 
triction upon the bank of Fayetteville, it would be found im- 
possible to decide whether the limit should be fixed at five or 
three. But we have come to the conclusion that the only le- 
gitimate effect to which this argument is entitled, is to prove 
that, in all probability, the omission of a proviso as to issuing 
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small notes, similar to that inserted in the charters of the oth- 
er banks, was an oversight; in other words, the Legislature, 
from mere inadvertence, forgot to insert it. If we were at 
liberty to make this supposition, the evil is beyond our con- 
trol; for most certainly this Court has no power to supply the 
omissions or to correct the mistakes of the Legislature. In- 
deed, the omission of this proviso in its bearing upon the ar- 
gument leans the other way, and tends to show that the au- 
thority is conferred ; for, if its insertion was necessary to res- 
train the other banks, it follows that, without it, the power is 
given. In our case the same general terms are used, without 
this restriction. For these reasons, we are of opinion that the 
charter does confer upon the bank authority to issue one dol- 
lar notes. 

2. It was assumed in the argument, that the Legislature 
had not the power to prohibit the circulation of small notes 
unless it had the power to revoke directly the authority to 
issue them, upon the ground that to prevent their circulation 
would necessarily prevent their issue, and that cannot be 
done indirectly which cannot be done directly ; so, the two 
powers were treated as being precisely one and the same 
thing. We are not prepared to admit the position in the 
broad sense in which it was used. One may go around a hill 
and get on top of if, although he is not able to climb directly 
up. Many who deny that Congress has the power to protect 
manufactures by an act passed directly for that purpose, are 
forced to admit the power to give incidental protection by a 
tariff for revenue. So there may be a distinction; but we 
are not disposed to press it, except to the extent of claiming 
this reasonable concession: the object of the Legislature was 
to prevent the circulation of small notes, and the revocation 
of the authority to issue was necessary to effect that purpose. 

So, a fair statement of the question is, had the Legislature, 
for the purpose of preventing the circulation of small notes, 
power to revoke the authority of the bank to issue them ? 

Political and other considerations are apt to connect them- 
selves with the subject of corporations, and thereby give to 
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it more importance than it deserves as a dry question of law ; 
and the unusual amount of labor and learning bestowed on it, 
has tended to mystify rather than elucidate the the subject. 
In Meares v. the Com. of Wilmington, 9 Ire. 78, it is said, 
“the idea that corporations are less accessible and less res- 
ponsible to actions than individuals, (which, by the bye, was 
one reason why corporations have always been looked upon 
by the public with so much jealousy and so little favor,) has 
yielded to common sense, and it is now settled that corpora- 
tions are as liable as individuals to be sued in contract or in 
tort, or to be indicted.” In Bank of the State v. Bank of 
Cape Fear, 13 Ire. 80, it is said, “The Court supposes it to 
be clear that a corporation, is, like an individual, bound by, 
and may take benefit of, the general laws, where it is within 
the reason of them, unless there be particular modifications 
in the charter.” The notion that a corporation is above the 
law has no ground to support it ; the creature cannot be above 
the maker. Indeed, it is conceded that corporations and in- 
dividuals stand on the same footing; both are equally 4 
ject to the laws, unless exempted from their operation by the 
force of a contract, and both equally have a right to protec- 
tion. Stanmire v. Welch, ante, 214, is an instance where 
an individual was protected from the operation of a statute on 
the ground of his contract. The land of a corporation may 
be taken for public use under the right of eminent domain, 
in the same manner as the land of an individual may be tak- 
en. West Riv. Bridge Co. v. Dix, 6 Howard, 507. These 
positions have been stated to clear the way and present the 
naked question—is authority to issue small notes conferred by 
the charter, as a part of the essence of the contract, with the 
intention to put it beyond the control of all future legislation ? 
—or, is it conferred as a mere incident, with the intention 
that it should be subject to such limitation as the Legislature 
might at any time thereafter deem expedient to make for the 
purpose of regulating the currency of the State? This isa 
mere question of construction and a plain statement seems 
sufficient to dispose of it. With the exception of the powers 
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surrendered to the United States, each State is absolutety sov- 
ereign. With the exception of the restraints imposed by the 
Constitution of the State and the Bill of Rights, all legislative 
power is vested in the General Assembly. It is consequent- 
ly unreasonable to suppose that the General Assembly, ad- 
mitting it has the power, would alien or surrender and make 
subject to any individual or corporation, a portion of its sover- 
eignty, and thereby disqualify itself from doing that for which 
these ample powers are conferred on it. As is said in McLee 
v. Wil. R. R Co.,2 Jones’ R. 189, “ we should hesitate long 
before bringing our minds to the conclusion it was the inten- 
tion of the Legislature to take from itself the power of doing 
that for which all governments are organised—promoting thie 
general welfare, by adopting such measures as a new state of 
things might make necessary for the benefit of the public; in 
other words, it is unreasonable to suppose an intention to sur- 
render the means by which it may thereafter be able to effect 
the purpose for which it was erected and formed into a govern- 
ment.” It follows, that to establish a contract on the part of 
the Legislature to relinquish any of its powers, plain and un- 
equivocal words must be used. For instance, if its charter 
authorises a bank to lend money, and is silent as to the rate 
of interest, the general law will fix it; and should the Legis- 
lature afterwards make the rate lower, the corporation as well ~ 
as individuals will be bound. So, if a rail-road company is 
authorised to carry passengers and freight, the Legislature 
may afterwards regulate the speed at which the cars shall 
run, or may make it unlawful to carry gun-powder on, the 
same train with passenger cars; the sovereign being presum- 
ed to reserve to itself the regulation of all such matters, in 
the absence of an express contract to the contrary. In look- 
ing over the statute by which this bank is incorporated, we 
find authority to issue notes given in general terms; and al- 
though it may be inferred that it was then the policy, or rath:- 
er that there was no purpose not to allow the issuing of small 
notes at that time, yet there is nothing which can be fairly 
construed as a contract on the part of the State not to change 
12 
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the policy, and afterwards prohibit their issue and circulation. 
There is no pledge to this effect. Nothing is said about the 
size of the notes to be issued. There are, in this respect, no 
words but those of ordinary legislation, subject to be modified 
at any time that it might be deemed expedient. There are no 
words of contract used, and, in fact, no words which, by the 
utmost ingenuity and straining, can be made to imply a cen- 
tract on the part of the Legislature that it will not at any fu- 
ture time regulate the currency, so as to prohibit the issuing 
and circulation of small notes. The persons who subscribed 
for stock in this bank had no right to suppose that the Legis- 
lature had tied its hands in this particular. On the contrary, 
in view of the act of 1830, and the restraining clauses in the 
charters of the,other banks, they had every reason to believe 
that this restraint would be made by a general law on the 
subject. So, in my opinion, there is not only no objection on 
constitutional grounds, but no hardship in the case. 

The only objection that can be urged to this conclusion, at 
all plausible, is, if the Legislature can prevent the issue and 
circulation of one dollar bills, the same may be done in regard 
to fives, tens, twenties, &c., so that by the abuse of the power, 
the bank may be restrained from issuing any notes whatever. 
That is true; but the same objection may be made to the ex- 
ercise of any power; and it is a full reply to say, the Court 
can only declare a statute void where there is a want of 
power in the Legislature. In reference to questions of expe- 
diency or abuse of power, there is no jurisdiction. 

3. What has been already said makes it unnecessary to add 
much upon the third head. Any one will say at once, if the 
Legislature had the power to revoke the authority conferred 
by this charter, the intention to exercise it is manifest from 
all of the circumstances ; because, if this bank could issue 
small notes, it made the restraints put on other banks of no 
use, and defeated the whole purpose. The charter was gran- 
ted at the session of 1848. At the next session an act was 
passed to amend the charter. It provides, “it shall and may 
be lawful for the corporation, &c., to issue notes of the de- 
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nomination of three dollars, but no note shall be issued by said 
bank for a less sum than three dollars.” This was an attempt to 
remedy the “ oversight ;” and the amount of itis, there being a 
doubt whether the bank can issue any note under five dollars by 
force of the act of 1830, it is proposed, as a compromise, to 
allow the bank to issue notes of the denomination of three 
dollars and upwards, provided it will agree to issue no notes 
under that denomination. This proposition was rejected by 
the bank. At the session of 1854, the act under considera- 
tion was passed as a part of the Revised Code, to go into ef- 
fect 1st of January, 1856. The general purpose of this act 
is to regulate the currency by prohibiting the circulation of 
small notes; and to this end it was necessary to prohibit the 
issuing of such notes ; so, the particular purpose was to revoke 
the authority to issue them, should it have been conferred up- 
on the bank, unless it was conferred plainly and expressly by 
the charter ; if not so conferred, a penalty was imposed upon 
the bank for issuing such notes; any person passing or re- 
ceiving them was subjected to indictment, and the public 
4reasurer was directed not to receive them in payment of 
taxes ; thus evincing a determination to effect the purpose, if 
it could be done. 


The question then, is, do the words used express this inten- 
tion with sufficient clearness? in other words, is the bank 
plainly and expressly allowed by its charter to issue such 
notes? We are not at liberty to’consider the word “ express- 
ly’"ps used in the sense of én totidem verbis ; for in another 
section of the same act, it is enacted, “no person or corpora- 
tion, unless the same shall be expressly allowed by law, shall 
issue any bill, note, &c.; and taken in that sense, this would 
apply to all of the banks ; but the charters of these banks all 
contain a clause expressly prohibiting the issue of notes un- 
der a certain denomination ; this express prohibition is taken 
to give the right to issue notes above that denomination, by 
reversing the maxim expressjo unius exclusio alterius. A 
good rule works both ways; and in this latter sense the other 
banks are expressly allowed to issue notes, whereas this bank 
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is not expressly allowed to do so, in either sense of the word; 
but the addition of the word “plainly ” removesall doubt. Af- 
ter making so long an argument under the first head to prove 
that this bank had authority to issue such notes, it certainly 
cannot be necessary to make another long argument to prove 
that the authority is not plainly and expressly given. 


Nasu, ©. J. dissentiente—I agree with my brethren in the 
first two propositions conveyed in their opinion. First, that 
by the act incorporating the bank of Fayetteville, power was 
granted to issue notes or bills of any denomination, from one 
dollar to any amount ; and secondly, that the act of 1830 has 
no bearing upon the question submitted to the Court in this 
case. The first proposition is true, because the end and ob- 
ject of the grant was to establish a bank of issue as well as of 
deposit; and the second, is true, because by the caption of 
the act of 1830, as originally passed, the object and intent of the 
Legislature is plainly set forth to be, to prevent the circulation, 
in this State, of bills issued by banks out of the State, ofa less 
denomination than five dollars. And the fact, that in the Re 
vised Statutes, the act is brought forward without the caption, 
can make no difference, as the caption is no part of the act, 
but simply a key to unlock the intention of the enactors of it. 
I do not concur in the opinion, upon the effect and operation 
of the act of 1854, upon the right of the bank of Fayetteville to 
issue notes or bills of the denomination of one dollar. It is 
not my purpose to go into an elaborate investigation of, the 
subject, but to content myself with the statement of a few 
principles, and a reference to a few cases, to sustain my 
views. 

It is a sound rule, that where an act is passed by the Legis- 
lature, susceptible of two constructions, one in conformity with 
their constitutional powers, and another in conflict with them, 
the former is to be taken as the true construction, rather than the 
latter. A due regard to a co-ordinate branch of the govern- 
ment requires such a rule. Was it the intention of the Legis- 
lature, to be gathered from the act itself, in passing the act of 
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1854, to deprive the bank of Fayetteville of the power to issue 
one dollar bills? My impression is that it was not. In the 
first place, it is not to be presumed that the Legislature was 
disposed to do that indirectly, which they felt they had no 
power to do directly. This would be doing great injustice to 
that body. Again, the bank of Fayetteville was the only 
bank in the State whose charter authorised the issue of notes 
of that denomination. If it was, then, the intention of the 
Legislature to withdraw that power, an act, plain and simple in 
its phraseology, expressly repealing so much of the act incor- 
porating the bank as conveyed that power, would have been 
sufticient, and would have left no doubt as to the intent of the 
Legislature. This they have not done, but passed a general 
act. My opinion is, that the Legislature did not intend to 
interfere with rights already vested, but those which might 
thereafter be called into existence by the future incorpora- 
tion of banks. This construction leaves the act of 1854 free to 
act, untrammelled by the constitutional objection raised to it. 
If, however, I am mistaken in this view of the act of 1854, and 
it was the intention of the Legislature to repeal so much of 
the charter of the bank of Fayetteville as confers upon the cor- 
poration the right to issue one dollar bills, I am constrained to 
say, I deem the act, so far, unconstitutional, as being a plain vic- 
lation of the 10th section of the first article of the constitution 
of the United States, which, among other restrictions upon 
the power of the States, forbids the passing of any law im- 
pairing the obligation of contracts. This clause of the consti- 
tution was intended to restore public confidence, shaken by 
the course pursued in several States at the close of the war 
of the Revolution, and to establish the great principle, that 
contracts should be inviolable. Under its egis, it was inten- 
ded that all our institutions, commercial, literary, charitable 
and religious, should find safety from the fluctuations of pub- 
lic opinion and political strife. It embraces all contracts, 
whether made by the State with one of its citizens, or one 
made between private individuals ; whether executed or exe- 
cutory. It is not questioned but that a grant made by the 
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State is a contract under the constitution, and protected by 
it. In the celebrated case of Fletcher v. Peck, 6 Cranch 87, 
the Court declare, that where a law is in the nature of a con- 
tract, and absolute rights had vested under it, the repeal of 
the law cannot divest those rights, nor destroy or impair them. 
The same principle is declared in the case, the State of New 
Jersey v. Wilson, 7 Cranch 164. In Zenent v. Taylor, 9 
Cranch 43, it was declared, that a legislative grant, compe- 
tently made, vested an indefeasible and irrevokable title, and 
repudiates the doctrine, that such a grant was revokable in 
its nature, and held only durante bene placito. 

In the case of Dartmouth College, 4 Wheaton 518, the whole 
doctrine arising under this restriction in the Constitution of 
the United States, was most elaborately argued, and received 
the most clear and practical exposition by the Court. Chan- 
cellor Kent, in the 1st vol. of his commentaries, p. 418, ob- 
serves: “The decision in that case did more than any single 
act proceeding from the authority of the United States, to 
throw an impregnable barrier around a// rights and franchises 
derived from the grant of the Government.” Impregnable 
no longer, if held de bene placito of the legislature. The 
question again came before the same tribunal in the case of 
Green v. Biddle, 8 Wheaton 1, in which the Court declare, 
that the objection to a law, on the ground of its impairing the 
obligation of a contract, can never depend upon the extent of 
the change. Any deviation from its terms, however minute, 
or apparently immaterial in its effect upon the contract, or 
upon any part or parcel thereof, impairs its obligation. Thus 
in Woodruff v. Trapnell, 10 How. U.S. Rep. 190, it was held 
that an act of the Legislature of Arkansas, repealing a clause 
of a previous act chartering a bank, in which the State was 
the sole stockholder, and in which it was stipulated, “that 
the bills and notes of said institution, shall be received in 
“payment of debts due the State,” violated the charter, as 
impairing the contract between the State and the holders of 
the bills. The same principle was recognized in Pauf v. 
Drew, 10 How. 218, and in Trigg v. Drew, do. 224. In the 
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Planters Bank v. Sharp, 6 How. 301, the Court decide, that 
where a bank is chartered with power to acquire and dispose 
of goods, chattels and effects, of what kind soever nature and 
quality, and to discount bills and notes, that a subsequent act 
passed by the Legislature prohibiting any bank from trans- 
ferring by endorsement or otherwise, any note or bill receiv- 
able, or other evidence of debt, was void, as impairing the ob- 
ligation of the contract contained in the charter previously 
granted. Any law, then, which enlarges, abridges, or in any 
manner changes, the intention of the parties, resulting from 
the stipulations in the contract, necessarily impairs it; nor 
can the manner or degree in which the change is effected, at 
all influence the result. Nor does it make any difference 
whether the contract is express or implied; each is equally 
under the protection of the constitution. Story’s Com. on the 
Con., ss. 700, 703. 

By the charter of the Bank of Fayetteville, it was author- 
ised to issue notes of the denomination of one dollar and up- 
wards ; by the act of 1854, if the construction given to it by 
my brethren be correct, that privilege is taken from it. It, 
therefore, without the consent of the bank, changes an impor- 
tant feature contained in the charter, and revokes a power gran- 
ted and guaranteed to the corporation. A more palpable vio- 
lation of a contract, to my mind, cannot well be perceived. 
My brethren, however, hold, that though this be so, yet the 
act of 1854 is not unconstitutional. And this is founded upon 
the position that the power to regulate the currency of the 
State is a sovereign power, which no Legislature has a right 
to part with. To this proposition I do not assent; grant it, 
and every banking corporation in the state, holds its charter 
at the will of the Legislature. If, under the plea of regula- 
ting the currency of the State, the Legislature can withdraw 
from the corporation the power granted to issue bills of a par- 
ticular denomination, the same plea will justify them in for- 
bidding the issuing of any bills. Having granted to the bank 
of Fayetteville the right to issue bills of the denomination of 
one dollar, the same principle will justify them in forbiding 
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them to issue bills of a less denomination than of ten, twenty, 
fifty, one hundred, or any other large denomination. So that, 
in fact, it would be in the power of the Legislature to convert 
every bank in the Statesimply into banks of deposit. The banks 
of the State, and of Cape Fear, have the right expressly given 
them to issue bills of any denomination not under three dol- 
lars; what is to prevent the Legislature from withdrawing 
this right, and forbidding those banks from issuing any bills 
under fifty or a hundred dollars, or any bills at all but 
certificates of deposit. The only difference between the case 
of these latter banks and that of the bank of Fayetteville, is 
that the restriction upon them is expressed. This surely can 
make no difference in the exercise of the power now claimed 
for the Legislature, which necessarily explodes the idea, that 
banking charters are contracts. They are simply Legislative 
acts, subject to the control of the Legislature, and liable to be 
recalled whenever that body deems it expedient sotodo. But 
numerous decisions of our courts of justice, and opinions of 
our ablest jurists, sustain the idea that they are contracts with- 
in the constitutional power of the Legislature to make ; if so, 
they are under the protection of the article of the Federal 
Constitution before cited. To coin money is an act of Sover- 
eignty; to establish banks, is an act of ordinary Legislation. 
To do the former, or to regulate its value, is not within the 
ligitimate power of the Legislature. The people of North 
Carolina, in solemn convention, have transferred that sover- 
eign power to the Government of the United States. Bank 
bills are not money, but the representative of money; noth- 
ing more than promissory notes ; differing from those made 
by a private individual, only in being issued by a corporate 
body; no one is compellable to receiye them, and they are 
current only by common consent, not by law. Where the 
Legislature creates a corporation, it is in their power to lay 
the corporators under any restriction they think the public 
interest requires ; but having made the compact, it is no more 
in their power to alter it, without the consent of the corpora- 
tion, than they can alter one made by and between private 
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individuals. That the power to issue bills of the denomina- 
tion of one dollar, is felt by the Bank of Fayetteville to be 
important and valuable, is evidenced by the care they have 
takerf in the defence of what they consider their rights. As it 
regards the policy of the power granted, I have nothing to 
say; nor have I any concern with the motives which induced 
the Legislature to grant it to the bank of Fayetteville and 
deny it to other banks. It is sufficient for me that they have 
done it. 

I have treated this question as if the bank of Fayetteville 
was, by proper proceeding, the defendant here. To grant to 
the corporation power to issue bills of the denomination of 
one dollar, and to make it penal, by a subsequent act, for any 
one to pass or receive them, would indeed be a sheer mock- 
ing of justice. The defence rests upon the power of the bank 
to issue them after the act of 1854. 

In my opinion, the judgment below ought to be reversed, 
and a venire de novo granted. 


Per Curiam. Judgment affirmed. 








Doe on dem. of JOHN R. TAYLOR vs. JOSEPH H. GOOCH. 


A possession of seven years, under color of title, gives a good title against all 
the world, except the State, and a subsequent possession of thirty years, 
makes good the title against the State ; although a large part of this thirty 
years possession was adverse to the person suing, who is saved from its 
effect by the accumulated disabilities of infancy and coverture. 


Action of EJECTMENT, tried before his Honor, Judge Person, 
at the Spring Term, 1856, of Warren Superior Court. 

Solomon Walker took possession of the land described in 
the declaration, under color of title, in 1790, and died in 1791, 
leaving an only son, John Walker, who continued in posses- 
sion under his father’s title, until his death, in 1802. In the 
same year, and after the death of John Walker, John Washing- 
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ton took possession, and claimed and used the land, as his own, 
until his death, in 1826; and, by his last will and testament, 
devised it in fee to his widow, Delphia Washington, and she 
confinued in possession, claiming it as her own, till 1849, 
when she conveyed it in fee to the defendant, Joseph H. 
Gooch, who has been in possession ever since. John Walker 
left him surviving, his infant daughter, Betsy, who intermar- 
ried with one Hopgood in 1817, under the age of twenty-one 
years, and died covert, in 1831, leaving her daughter the 
feme lessor surviving, who afterwards, in 1842, intermarried 
with John I. Taylor, under the age of twenty-one. Hop- 
good moved away from the State in 1842, and has not been 
heard of since. In 1815, John Washington was appointed 
guardian of Betsy Walker, by the County Court of Granville. 


Upon this state of facts, the Court charged the jury that 
the plaintiff was not entitled to recover. Plaintiff excepted. 

Verdict and judgment for the defendant, and appeal by 
the plaintiff. 


Winston, Sen’r., for plaintiff. 
Moore, for defendant. 


Barriz, J. The rule that the plaintiff in ejectment must 
recover on the strength of his own title, either as being in it- 
self good against all the world, or good against the defendant 
by estoppel, is too well established in the law of this State, to 
be in the slightest degree shaken by the elaborate argument 
of the plaintiff’s counsel. Duncan v. Duncan, 3 Ire. Rep. 
316; Clark v. Diggs, 6 Ire. Rep. 159. As early as the year 
1816, it was said by Afr. Mordecai, who argued for the plain- 
tiff in the case of Shepherd v. Shepherd, N.C. Term, Rep. 
108, that he did not intend to controvert the rule so long es- 
tablished, that the plaintiff in ejectment must recover on the 
strength of his own title. We do not intend to weaken the 
foundation of the rule by supposing it to be, at this day, open 
for discussion. 

We are as little convinced, by the argument of counsel, 
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that Mr. Washington, who entered upon the land and claimed 
it as his own for several years, became the possessor of it for 
the infant heir of the ancestor of the plaintiff’s lessor, by the 
mere fact of being appointed by the County Court her guar- 
dian. . 

It is unnecessary, however, to discuss this question, because 
we are satisfied that the plaintiff is entitled to recover upon 
other principles which are well established by the decisions 
of this Court. In the case of Fttzrandolph v. Norman, N. 
C. Term, Rep. 134, one of the questions was, whether a grant 
from the State, in favor of the defendant, could be presumed 
from the possession of tenants, between whom and the defen- 
dant no privity could be shown. Srawett, J. said the Judge 
did right in leaving the facts of the possession in 1768 and 
1769 to the jury, though there was no connexion proved be- 
tween such possession and that under which the defendant 
claimed. For, as against the State, it was a circumstance 
from which it might be inferred that the State had parted 
with a right, as well as if those in possession had been succes- 
sive claimants from one another. The evidence offered in 
such a case, was not to make a title in the defendant, but to 
oust the claim of the State. Danrer, J. remarked, that “the 
defendant rested his defense upon length of possession, con- 
nected with a chain of circumstances as evidence to presume 
a grant had once been issued. And it was quite immaterial 
whether the grant issued to that person under whom he im- 
mediately claimed, or whether it issued to any person or per- 
sons no way connected with him.” Rvrrin, J. concurred, 
for the reasons given by Seawett, J. The principle decided 
in this case was referred to and confirmed in Chandler v. 
Lunsford, 4 Dev. and Bat. Rep. 407, and again in Jeed v. 
Earnhart, 10 Ire. Rep. 516. In the last case the Court went 
further, and held, that a continuous unceasing possession is 
not necessary to raise the presumption of a grant. The lead- 
ing idea, in the opinion of the Court, is that, “when land has 
been for a long time treated and enjoyed as private property, 
the presumption must be made that the State has parted with 
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its title, unless the presumption is repelled by proof, that such 
is not the fact.” The presumption being made that the title 
is out of the State, the contest between individual claimants 
must be decided according to the well-established rules of 
property, applicable to each case. For the purpose of illus- 
trating this idea, Pearson, J. made the following supposi- 
tions: “A plaintiff in ejectment shows color of title, and sev- 
en years possession in the lessor, he then shows a grant 
in the defendant ; this entitles him to recover. So, if he 
shows that the defendant was in possession under color of ti- 
tle, twenty-one years, or without color of title, thirty years, 
or, that the defendant was in possession twenty-four years 
when the lessor evicted him, the defendant’s possession for 
twenty-four years, added to the lessor’s possession of seven 
years, takes the title out of the State, which is sufficient for 
the purpose of the plaintiff; the State is presumed so have 
parted with her title, because A is permitted to keep posses- 
sion twenty-four years, and B, who evicts him, seven years.” 
The principle deducible from these supposed cases is, that a 
possession of land for more than thirty years, raises a presump- 
tion that the State has made a grant of the land to some per- 
son, but without fixing on any particular person, leaving that 
to be settled by other rules of law. Apply this to the present 
case. The seven years possession, under color of title, of the 
feme lessor’s ancestors, Solomon and John Walker, gave the 
latter a good title against all the world except the State. The 
subsequent possession of the defendant, and those from whom 
he claimed, for more than thirty years, raised the presump- 
tion that the State had parted with its title, and yet, did not 
bar the title of the feme lessor, because she, and her mother, 
from whom she claimed, were all the time under the disabil- 
ities of non-age and coverture ; indeed, the possession of John 
Washington, did not avail anything as against the title under 
which the feme lessor claimed, because it was unaccompanied 
by color of title. The possession of his widow as devisee un- 
der his will, was otherwise, but could not ripen into a good 
title, for the reason given above, that the feme lessor and her 
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mother were laboring under disabilities. If these principles 
be correct, it follows that the charge of his Honor, in the 
Court below, was erroneous, and the judgment must be re- 
versed, and a venire de novo awarded. 


Per Coram. Judgment reversed. 








RODERICK CARROLL vs. JOHN HANCOCK ef al. 


A testator, after giving a woman slave to one absolutely, has a right to dis- 
pose of her children then unborn. 

Where a life-estate is given with a limitation over to a class, the matter is 
kept open until the termination of the particular estate, so as to include as 
many of the objects of the testator’s bounty as possible. It is otherwise 
where there is no particular estate. 


Tus was a petition for the partition of slaves, heard before 
his Honor, Judge Person, at the Spring Term, 1856, of Pitt 
Superior Court. 

William Haddock died in 1821, having made his will, in 
which he bequeathed as follows: “ Item, I lend to my belov- 
ed wife, Martha Haddock, my dwelling-house and plantation 
whereon I now live, and three feather-beds and furniture ; 
also the rest of my household furniture; also one negro wo- 
man named Chane, and one boy named Moses, and all my 
stock of cattle and hogs during her natural life; and also my 
will and desire is, that after the death of my wife, for Zilpha 
Harrington to have the negro woman Chane, that I lent to 
my wife, to her and heirs for ever; also my desire is, that 
Chane’s increase, if she has any, to be given to Zilpha Har- 
rington’s daughters after her decease.” 

Chane had increase, six children, after the death of the 
testator, and before that of Zilpha Harrington. Martha Had- 
dock, the widow of William Haddock, died in 1830. 

Zilpha Harrington died in 1855; her husband, Joab Har- 
rington, had possession of Chane and her children under and 
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by force of this bequest, with the assent of the executor of 
William Haddock, at the time of her death. 

The children of Zilpha Harrington, living at her death, 
were six daughters: Elizabeth, who intermarried with the 
plaintiff, Roderick Carroll, Martha, who intermarried with 
John Hancock, Penny, intermarried with Barnes Summerlin, 
Susan, intermarried with Allen Jackson, Mimesy, intermarried 
with Amariah B. Cox, and Nancy Harrington, a single wo- 
man. 

Shortly after the death of her mother, Elizabeth Carroll, 
the wife of the plaintiff, died intestate, and he took out letters 
of administration on her estate. This petition was filed by 
him as administrator, claiming to be a tenant in common with 
the five other daughters of the testator. 

The defendants answer, and deny that they are tenants in 
common with the plaintiff as the representative of his wife. 
They insist that, by the will of William Haddock, the said 
slaves were the absolute property of Joab Harrington, the 
husband of Zilpha Harrington, and they allege that the same 
have been conveyed, by deed properly executed, and for a 
valid consideration, to the defendants. 

Upon consideration of the above case, his Honor declared 
it to be his opinion, that the plaintiff is a tenant in common 
of the slaves mentioned in the pleadings, with the defenglants, 
and adjudged that he is entitled to partition as prayed. 

From which judgment, defendants appealed. 


Bryan, for plaintiff. 
Rodman, tor defendants. 


Pearson, J. A negro woman is bequeathed to A for life, 
and then to B, and her heirs for forever. The “increase” of 
the woman, “if she has any,” is bequeathed to the daughters 
of B, after her death. The woman has six children after the 
death of the testator; A dies, and B dies, leaving her surviv- 
ing six daughters ; one of them dies, her administrator claims 
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to be tenant in common with the other five, and, prays fo 
partition. 

There can be no doubt that the testator, after giving the 
woman absolutely to B, had a right to dispose of her chil- 
dren then unborn. Pearson v. Taylor, 4 Dev. and Bat. 60; 
Nelson v. Nelson, 6 Ire. Eq. 417. 

The suggestion, that “increase” has a broader meaning 
than children, and includes descendants to any indefinite fu- 
ture period, and so the limitation over is void to prevent a 
perpetuity, is not well founded. What negroes the daugh- 
ters of B are to take, will be determined at her death, or at 
all events, at the death of the negro woman; so the limitation 
over must take effect within a life, or lives in being. 

There is also no doubt that, at the death of B, the legacy 
vested in her daughters then living; consequently, upon the 
death of one of them, her estate was transmitted to her per- 
sonal representative. It is well settled, that where a life-es- 
tate is given with a limitation over to a class, the matter is 
kept open, until the termination of the particular estate,,so as 
to include as many of the objects of the testator’s bounty as 
possible. This can be done; because the tenant for life fills 
the ownership, and there is no necessity for ascertaining who 
constitute the class, until they are called on to take the own- 
ership. It is otherwise when there is no particular estate, for 
then the call is made at the death of the testator, and those 
take who then answer the description. 

The daughters being then tenants in common, the bill of 
sale, taken by the surviying five from the husband of B, did 
not have the effect of making the possession adverse. 


Per Curiam. Judgment affirmed. 








474 IN THE SUPREME COURT. 





Ernull v. Whitford. 





Den on the Demise of MOSES ERNULL ws. D. P. WHITFORD. 


What constitutes an heir-at-law is strictly a question of law; but the facts 
on which such point of law arises, must be left to the jury for their deci- 
sion, and there is no error in leaving it to a jury to say, from the facts 
stated, whether a particular person died without children, and whether 
another was his oldest nephew. 

This Court can be influenced by no complaints of the tone or manner of a 
Judge below, not noticed in the bill of exceptions. 

Where the testimony excepted to is immaterial, this Court will not enquire 
whether it was properly or improperly admitted. 


Action of EsEcTMENT, tried before his Honor, Judge Savy- 
pers, at the Spring Term, 1856, of Craven Superior Court. 


The plaintiff claimed title under John Hill, and offered the 
copy of a grant to Hill for one hundred acres, dated in 1743. 
Ile also offered in evidence, a copy of the record of certain 
proceedings had in the County Court of Craven, to correct an 
error in the third course of the patent, in which the father of ' 
the defendant, and under whom he elaimed, was a party, the 
purpose of which proceeding was to correct an error, so as to 
run the third line of the patent North forty-five degrees West 
80 poles, instead of running it North forty-five degrees East 
60 poles: this is the line D, C, in the annexed diagram. 
There was no evidence of any order of the Court for a certifi- 
cate, or of a certificate being filed im the office of the Secreta- 
ry of State. The copy of the grant and proceedings were ob- 
jected to, but received by the Court. Exeeption by the de- 
fendant. 

The deposition of one Jacob Buréh was taken by consent 
of parties, subject to all legal exceptions. He deposed “that 
he is in the eighty-fourth year of his age, that he has always 
lived in Craven county, a large portion of the time in the 
neighborhood of the Ernull family, to which he is related. 
That he knew Moses Ernull, the father of the plaintiff, the 
present Moses; that he was said to be the nephew of John 
Hill by the family and neighbors. Moses Ernull, the father 
of the plaintiff, had brothers and sisters; Moses Ernull being 
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the oldest, heired the lands of his. uncle John Hill, who owned 
several tracts of land on Swift creek in “Craven county. The 
witness further sayeth, that he does not know the year John 
Hill-died, but he believes it was during the Revolutionary 
war,” signed, &c, The defendant objected to so much of this 
deposition as stated that the ancestor of the lessor of the plain- 
tiff was heir to John Hill. , 





The counsel for the defendant, in opening his defence to the 
jury, argued to the Court that there was no proof of John 
Hill’s death without children, or that plaintiff was his heir-at- 
law; to which the Court replied at the time, that the jury 
might infer it from the facts stated: that plaintiff was réputed 
to be his oldest nephew, from the proceedings had on a divi- 
sion, and the long acquiescence in that division. ere the 
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matter rested, nothing more being said on the point by either 
of the defendant’s counsel, 

In the location of the grant,.the plaintiff contended for the 
lines A, B, C, D, as represented in the diagram, the defen- 
dant for the dotted lines E, A, F, G; the plaintiff, that A was 
the beginning corner, which was a marked pine ; the defendant, 
that E was the beginning corner, and that A was the second 
corner. A was spoken of by all the witnesses asacorner. The 
defendant’s counsel said that his cliént had, at all times, ad- 
mitted that A was a corner of the tract, and so admitted then. 

The Court, in its charge, said that the defendant’s counsel 
had admitted, as from the evidence ane were fgrced to ad- 
mit, that A was a corner, and the point in disputegwas, wheth- 
er it was the beginning or second corner. ‘arn excep- 
ted. 

Verdict for the plaintiff. Judgment and. appeal. 


Bryan, for plaintiff. 
Donnell, for defendant. 


Nasu, C. J. There isnoerror. In the course of the trial 
it became important to the lessor of the plaintiff to _prove that 
he was the heir-at-law of John Hill, the patentee of the land 
in dispute. The deposition of J; ohn Burch, a very aged man, 
proved that John Hill died during the war of the Revolution ; 
that he was wéll acquainted with Moses Ernull, the father of 
the lessor, of the plaintiff, and heir-at-law, and that he was 
related to the Ernulls. The defendant contended that there 
was no evidence of the death of John Hill without children, 
or that the lessor of the plaintiff was his heir-at-law. His 
Honor left it to the jury, under the evidence, to ascertain the 
facts. In this, there is no error. What constitutes an heir is 
strictly a question of law, but the facts upon: which a person 
claims to be heir to another is an enquiry for the jury. 
His Honor might have been more precise in his charge, but 
we think he was sufficiently so not to mislead the jury, and 
not to devolve upon them a duty which rightly belonged to 
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him. If the lessor of the plaintiff was his oldest nephew, and 
Jolin Hill had died without children, (which the jury, under the 
circumstances, were at liberty to presume, particularly as 
such was the understanding of the community,) then the lessor 
of the plaintiff was his heir-at-law. The evidence of Bucrh is 
that Hill died previous to the act of 1784. 

The record of proceedings in the County Court of Craven, 
to correct a line of the patent of John Hill, was offered by 
the plaintiff, and objected to by defendant’s counsel, upon the 
ground that “ there was no evidence of an order of the Court 
for a eertificate, or of a certificate being filed.” The objec- 
tion was pRoperly overruled. There was no necessity for the 
proposed afmendment, as the calls of the patent would carry 
the line to the pine free to which it was proposed to carry it 
by the amendment. See Rountree and Person in Note to 
——_——. v. Beatty, 1 Hayw. 378. The introduction of the 
record was entirely immaterial. 


The last objection, on the part of the defendant, is to the 
charge of the Judge. The controversy between the parties 
mainly turned upon the location of a particular corner. The 
plaintiff contended that the corner designated on the survey 
as A, was his beginning corner; and the defendant insisted 
thatthe corner at A was not the beginning corner of the grant 
to Hill. It was admitted on both sides that there was a cor- 
ner at A. In his charge his Honor observed to the jury that 
“the counsel of the defendant had admitted, as from the evi- 
dence they were forced to admit, that A was a corner.” In 
the argument here, it was insisted that this observation was 
said in a manner so significant as was well calculated to 
throw discredit upon the whole defence. We are necessarily 
confined to the record, and cannot look beyond it. It cer- 
tainly can be no error for a Judge to state to the jury the ad- 
missions of the parties. It is, indeed, his duty so todo. It 
strips the case of extraneous matters, simplifies the duties of 
the jury, and expedites the trial. But a Judge ought to be 
careful not to throw into his observations, by words or ac- 
tions, anything which may be calculated to influence the jury 
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upon points that are in contest between the parties. We do 
not perceive in what way the expressions of the Judge in this 
case could have had swch an effect; the language is not se- 
lected with that care which an anxious desire to keep within 
the provisons of the act of 1776 would dictate; the words, 
‘as they were forced to admit,” may have been discourteous 
and grating to the feelings of the counsel, but as they could have 
had no effect upon the points really in dispute, we cannot say 
that his Honor violated the act of 1776. 

We have examined the authorities brought to our notice by 
the defendant’s counsel, on the various points in controversy, 
and do not see that this opinion is in conflict with#hem. 





Per Curtam. There is no error, and the judgment is 
affirmed. 

















